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Court of Appeals of the District of 

No. 6039. 

Woodbury Blair et al., Appellants, 

vs. 



Wolcott Blair. 


a Supreme Court of the District of Coluipbia. 

Equity. No. 54277. 

Woodbury Blair and Wolcott Blair, Trustees under the 
Last Will and Testament of Frederic A. Keep, Deceased, 
Plaintiffs, 

vs. | 

Wolcott Blair and Watson K. Blair, Infant, Defendants. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 
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1 Bill to Construe Will. 

Filed April 27, 1932. 

In the Supreiine Court of the District of Columbia, Holding 

an Equity Court. 

Equity. Xo. 54277. 

Woodbury Blair and Wolcott Blair, Trustees under the 
Last Will and Testament of Frederic A. Keep, Deceased, 
Plaintiffs, 

vs. 

Wolcott Blair and Watson K. Blair, Infant, Defendants. 


The bill of complaint of Woodbury Blair and Wolcott 
Blair, Trustees under the Last Will and Testament of 
Frederic A. Keep, Deceased, respectfully shows to the 
Court as follows: 


1. The plaintiff Woodbury Blair is a resident of the of 
the District of Columbia, and the plaintiff Wolcott Blair 
is a resident of the city of Chicago in the State of Illinois, 
and tliev brine* this suit as trustees under the will of Fred- 
eric A. Keep, Deceased, as hereinafter more fully shown. 
The defendant Wolcott Blair is a resident of the citv of 


Chicago in the State of Illinois, as is also the defendant 
Watson K. Blair, the latter being an infant under the age 
of 21 Years. The defendants are sued herein in their own 
right as hereinafter more fullv shown. 

2. Frederick A. Keep, late a citizen of the United States 
and a resident of the District of Columbia, departed this 
life on the 2nd day of June, A. D. 1911, leaving surviving 
him his widow, Florence S. Keep, who is a resident of the 
city of Washington in the District of Columbia, and as sole 
heirs at law and next of kin a brother, William F. 
2 Keep, and three sisters, Sarah R. Beach, Frances R. 

Keep, and Alice R. Blair. The said William F. 
Keep, Sarah R. Beach and Frances R. Keep have since 
died without issue them surviving. The said Alice R. Blair 
has since died, leaving as her sole heir at law, Wolcott 
Blair, above named. The said Watson K. Blair is the only 
child of said Wolcott Blair; and the said Wolcott Blair 


and the said Watson K. Blair are the only persons in being 
having an interest in the subject matter of this suit. 
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3. The said Frederic A. Keep left a last will and testa¬ 
ment bearing date the 28th day of February, Ipll, which 
was duly admitted to probate and record in this District 
in Administration Cause No. 18,218 as a will of real and 
personal estate. A true copy of said will is hereto attached 
marked “Exhibit A”, which it is prayed may b^ read and 
considered as a part hereof. Letters testamentary there¬ 
under were thereafter duly granted to Florenc^ S. Keep 
and Seymour Morris as the executors named therein. 
Said executors duly qualified and fully administered the 
estate of said deceased, and made distribution of the estate 
in accordance with the will of said deceased to Seymour 
Morris and Watson F. Blair, trustees named in and by said 
will. Said will provided, inter alia , that: 

‘Mn the event of the death, incapacity or refusal for any 
cause whatsoever of either of the said Trustees to serve, I 
appoint Woodbury Blair in his place and stead, who, to¬ 
gether with the remaining Trustee shall exercise all the 
powers by this instrument conferred upon Seymour Morris 
and Watson F. Blair of Chicago, as Trustees. I further 
direct that the trust estate created by this instrument shall 
be at no time during the execution of the trust [vested in 
less than two Trustees, and that the Supreme Cojirt of the 
District of Columbia with the consent and approval of my 
wife, Florence, shall appoint and substitute a Trustee or 
Trustees in the place and stead of those who fail to serve, 
except as hereinbefore provided. * * 

The said Seymour Morris subsequently died, and upon 
his death the plaintiff Woodbury Blair, in accordance with 
the terms and provisions of said will, became trustee 
3 in his place and stead. The said Woodbury Blair 
and the said Watson F. Blair acted as trustees until 
the 7th day of February, 1928, when the said Watson F. 
Blair died. Thereupon, by decree of this Court passed in 
Equity Cause No. 48,224 on the dockets of this Court on, 
to wit, the 16th day of April, 1928, the plaintiff Wolcott 
Blair was substituted in the place and stead of said Watson 
F. Blair. Since said date the said plaintiffs have been 
acting as trustees under said will. . | 

4. The said last will and testament of Frederic A. Keep 
provides in Item VI as follows: 

“I give, devise and bequeath the entire remainder of my 
estate, real, personal and mixed of 'which I die possessed 
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or entitled to at the time of my death, to Seymour Morris 
and Watson Blair of Chicago in fee simple as Trustees, in 
trust for the uses and purposes following, to wit: to collect 
all rents, revenues and income therefrom and after making 
all proper deductions for repairs, taxes, insurance and 
other expenses in connection with the administration of the 
trust hereby conferred on them, to pay over the net income 
of the said trust estate, quarterly, or oftener, if convenient, 
to my wife, Florence S. Keep, during the term of her life, 
provided, however, the said net income shall not in any one 
year exceed the sum of forty thousand dollars ($40,000), 
and all excess and surplus of said net annual income and 
receipts over and above the sum of forty thousand dollars 
($40,000) which is directed to be paid to my wife, Florence, 
shall be credited to the corpus of my estate until the per¬ 
sonal assets of the estate (not including stock or interests 
in lumber companies) shall amount to one million of dol¬ 
lars, and when the estate (excluding all interests in lumber 
companies) shall amount to one million of dollars, the 
annual net income derived from the entire estate over and 
above the sum of forty thousand dollars ($40,000) per 
annum hereinbefore directed to be paid to my wife, Flor¬ 
ence, shall be paid share and share alike to my brother 
and sisters who are alive at that time, and at the death of 
my wife, Florence, the trust shall cease and determine and 
the estate shall be distributed absolutely and in fee simple, 
share and share alike, to my brother and sisters who are 
alive at that time, * * 

5. Plaintiffs further show to the Court that the value of 
the assets of said estate, not including stock or interests in 
lumber companies, are now and have been for some years 

in excess of $1,000,000, and during said years the 
4 income arising from said trust estate has been in 

excess of $40,000 per annum, the gross income from 
said trust estate at this time amounting to approximately 
$65,000; that since the assets of said trust estate, exclusive 
of all interests in lumber companies, became of the value 
of $1,000,000 and more, the income in excess of $40,000 per 
vear was bv the trustees under said will, distributed to the 
brother and sisters of said decedent until the death of the 
last survivor of them. 

6. Recently, the said Wolcott Blair, who is the only child 
of the said Alice R. Blair, the last survivor of the brother 
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and sisters of said decedent, has notified the trustees under 
said will that he claims to be entitled to all of the income 
arising from said trust estate in excess of $40,000 per 
annum, and has requested them to make payment thereof 
to him. 

Your plaintiffs are advised that the claims of said Wol¬ 
cott Blair to said excess income are dependent upon a 
proper construction of the will of said decedent as to 
whether, under the terms and provisions of the wifi of said 
decedent, the income in excess of $40,000 per annum is dis¬ 
tributable to him as the only child of the survivor of the 
brother and sisters of said deceased; or whether sa}d excess 
income shall accumulate in the hands of the trustees as 
a part of the corpus or principal of said trust estate until 
the determination of the trust by the death of said Florence 
S. Keep, widow of said decedent, who is now ajive and 
resident in the city of Washington, District of Colombia. 

Your plaintiffs are further advised that the said claim 
of said Wolcott Blair to said excess income presents a 
question of law which they are unable to determine for 
themselves, and as to which thev are entitled to the aid 
of this Court to the end that they may properly and safely 
perform the duties resting upon them as trustees under 
said will, in accordance with the terms and provisions 
thereof. 

5 Wherefore, the premises considered, yout plain¬ 

tiffs pray as follows: 

1. That process may issue against the defendants named 
in the caption to this bill, directing them to appear and 
answer the exigencies hereof; and, for as much as the said 
defendant Watson K. Blair is an infant under the a^e of 21 
years, that the Court will appoint some fit and proper per¬ 
son as guardian ad litem to appear for and defend, his in¬ 
terests herein. 

2. That the Court will, by its decree to be passed herein, 
construe the provisions of Item VI of said will of Frederic 
A. Keep, deceased, and determine whether the income 
arising from the trust estate in their hands as tuStees in 
excess of $40,000 per annum is distributable to t)ie said 
Wolcott Blair; or whether such excess income shafl accu¬ 
mulate in the hands of the trustees as part of the corpus 
or principal of said trust estate until the determination of 
the trust created in and by said will upon the deatH of the 
said Florence S. Keep, widow of the said decedent. 
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3. And for such other and further relief as the nature 
of the case may require and to the Court may seem meet 
and proper to grant. 

WOODBURY BLAIR, 
WOLCOTT BLAIR, 

Trustees under the Last Will and 
Testament of Frederic A. Keep, 
Deceased. 

MINOR, GATLEY & DRURY, 

By H. PRESCOTT GATLEY, 

Attorneys for Plaintiffs. 

District of Columbia, ss: 

Woodbury Blair, being lirst duly sworn, deposes and 
says: I have read over the foregoing bill by me subscribed, 
which is hereto annexed, and know the contents thereof. 
The matters and things therein stated as of personal knowl¬ 
edge are true, and those stated upon information and belief 
I believe to be true. 

WOODBURY BLAIR. 

6 Subscribed and sworn to before me this 30th day 

of March, 1932. 

[seal.] BRUCE BAIRD, 

Notary Public, D. C. 

State of Illinois, 

County of Cook, ss: 

Wolcott Blair, being first duly sworn, deposes and says: 
I have read over the foregoing bill by me subscribed, which 
is hereto annexed, and know the contents thereof. The mat¬ 
ters and things therein stated as of personal knowledge are 
true, and those stated upon information and belief I be¬ 
lieve to be true. 

WOLCOTT BLAIR. 

Subscribed and sworn to before me this 11 day of April, 
1932. 

[seal.] JOHN C. SUTHERLAND, 

i Notary Public in and for 

the County Aforesaid. 
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“Exhibit A.” j 

i 

Copy. j 

I, Frederic A. Keep, of the City of Washington!, District 
of Columbia, do make this my last will and testament, revok¬ 
ing all other wills and testaments at any time heretofore 

made bv me. 

* 

Item I. I give and bequeath to my wife, Florence S. Keep, 
should she survive me, all my household furniture, china, 
glass, plate, books, pictures, automobiles and appurtenances 
thereto, except the portrait of my great grandfather Flem¬ 
ing, which is now loaned to me by my brother and sifcters and 
at my death is to be returned to those of them who sur¬ 
vive me. 

Item II. I give and bequeath to my wife, Florence 
7 S. Keep, should she survive me, the sun} of two 
hundred thousand dollars ($200,000); and I give my 
said wife the privilege to elect at any time within one year 
after the date of my decease, if she will accept and receive 
my present residence known as 2251 R Street, N. Wj, City of 
Washington, District of Columbia, (should I own s^id prop¬ 
erty at the time of my death) in lieu of one hundred thou¬ 
sand dollars ($100,000) of the aforesaid legacy of ^wo hun¬ 
dred thousand dollars ($200,000) and should she [elect to 
accept and take the said premises under this provision of 
my will, and so notify my Executors, the aforesaid premises 
shall be conveyed to her absolutely and in fee simple by a 
good and sufficient deed, and she shall then together and in 
addition to the ownership of the aforesaid premises, be paid 
a legacy of one hundred thousand dollars ($100,000) in 
place and stead of the legacy of two hundred thousand dol¬ 
lars ($200,000) hereinbefore given to her. 

Item III. I give and bequeath to my brother, William F. 
Keep, the sum of fifty thousand dollars ($50,000); | 

To my sister, Sarah R. Beach, the sum of fifty thousand 
dollars ($50,000); | 

To my sister, Frances R. Keep, the sum of fifty thousand 
dollars ($50,000); I 

To my sister, Alice R. Blair, the sum of fifty thousand 
dollars ($50,000); 

and should any of the aforesaid legatees named in this Item 
III of my will, not survive me, the legacy of such deceased 
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legatee is to be paid to such of them as are alive at the 
time of my death share and share alike. 

Item IV. I! give and bequeath to Watson F. Blair, Watson 
K. Blair, Wolcott Blair, Mabel T. Boardman, Josephine P. 
Crane, William H. Boardman and Joseph Rathborne the 
sum of one thousand dollars ($1,000) each as a small sou¬ 
venir of my affection and remembrance. In the event 

8 of any of the legatees mentioned in this Item IV of 
my will, not surviving me, the legacy given to such 

deceased legatee shall lapse and become part of my estate. 

Item V. Iigive and bequeath to St. Luke’s Hospital of 
the Citv of Chicago, the sum of twenty-five hundred dollars 
($2,500); 

To the Emergency Hospital of the City of Washington, 
D. C., the sum of twenty-five hundred dollars ($2,500); 

To the Ear, Eye, Nose and Throat Hospital of the City 
of New Orleans, the sum of one thousand dollars ($1,000); 

To my wife, Florence, in addition to all other legacies 
given to her by this instrument, the sum of ten thousand 
dollars ($10,000), and I direct her to distribute the same 
among such charities as she may prefer and deem proper. 

Item VI. I give, devise and bequeath the entire remainder 
of my estate, real, personal and mixed of which I die pos¬ 
sessed or entitled to at the time of mv death, to Sevmour 
Morris and V r atson Blair of Chicago in fee simple as Trus¬ 
tees, in trust for the uses and purposes following, towit: 
to collect all rents, revenues and income therefrom and after 
making all proper deductions for repairs, taxes, insurance 
and other expenses in connection with the administration 
of the trust hereby conferred on them, to pay over the net 
income of the said trust estate, quarterly, or oftener, if con¬ 
venient, to my wife, Florence S. Keep, during the term of 
her life, provided, however, the said net income shall not in 
any one year exceed the sum of forty thousand dollars 
($40,000), and all excess and surplus of said net annual in¬ 
come and receipts over and above the sum of forty thousand 
dollars ($40,000) which is directed to be paid to my wife, 
Florence, shall be credited to the corpus of my estate until 
the personal assets of the estate (not including stock or 
interests in lumber companies) shall amount to one 

9 million of dollars, and when the estate (excluding all 
interests in lumber companies) shall amount to one 
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million of dollars, the annual net income derive4 from the 
entire estate over and above the sum of forty thousand dol¬ 
lars ($40,000) per annum hereinbefore directed tojbe paid to 
my wife, Florence, shall be paid share and shaije alike to 
my brother and sisters who are alive at that tiipe, and at 
the death of my wife, Florence, the trust shall cease and 
determine and the estate shall be distributed absolutely and 
in fee simple, share and share alike, to my brother and 
sisters who are alive at that time, and should my wife, 
Florence, not survive me all legacies and benefits conferred 
on her by this instrument lapse and become part df the cor¬ 
pus of my estate, which, after paying all legacies herein¬ 
before directed, shall be distributed share and share alike 
to my brother and sisters who survive me. In the event of 
the death, incapacity or refusal for any cause whatsoever 
of either of the said Trustees to serve, I appoint Woodbury 
Blair in his place and stead, who, together with the remain¬ 
ing Trustee shall exercise all the powers by this instrument 
conferred upon Seymour Morris and Watson F. Blair of 
Chicago, as Trustees. I further direct that the trust estate 
created by this instrument shall be at no time djiring the 
execution of the trust vested in less than two Trustees, and 
that the Supreme Court of the District of Columbia with 
the consent and approval of my wife, Florence, shall appoint 
and substitute a Trustee or Trustees in the place ind stead 
of those who fail to serve, except as hereinbefore provided. 
I empower the said Trustees, or those who might succeed 
them in this trust, at any time during the life of my wife 
at their absolute discretion, to sell, mortgage or otherwise 
dispose of any part of the trust estate, real, personal or 
mixed and the proceeds to invest, and to reinvest as 
10 occasion may demand, but the proceeds in epery case 
shall be invested upon the same trusts as aiie by this 
my will directed, without its being obligatory upon the pur¬ 
chasers, lessees or mortgagees to see to the application of 
the proceeds. 

I authorize my Trustees, at their absolute discretion, to 
retain in the estate, without personal liability, an y invest¬ 
ment or investments which were originally made by me. I 
would further direct my Executors and Trustees t6 { provide 
that the moneys paid to my estate from the variou^ lumber 
companies in which I am interested shall be accurately ac- 

2—6039a j 
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counted for and properly apportioned as between the income 
or dividend account, and the principal of my estate. 

I appoint my wife, Florence S. Keep and Seymour Morris 
mv Executors and if Sevmour Morris cannot serve as Exec- 
utor I appoint Watson F. Blair executor in his place and 
stead. 

All legacies hereinbefore given to my wife, Florence S. 
Keep, are in lieu of her dower rights and all fees and com¬ 
missions to which she would be otherwise entitled as an 
Executrix of my estate. I direct that the sum of ten thou¬ 
sand dollars ($10,000) be paid to Seymour Morris or Wat¬ 
son F. Blair, (meaning the one only who serves as Co-exec¬ 
utor with my wife, Florence) in lieu of fees and commis¬ 
sions to which he would be entitled as Co-executor, which is 
an addition to the legacies hereinbefore given to them. In 

o C-* 

consideration of my brother’s William F. Keep, health, I 
have refrained at his request from imposing on him the re¬ 
sponsibilities of administering my estate. 

I direct that no bond be required of the Executors or 
Trustees herein appointed. 

In Testimony Whereof, I have hereunto set my hand and 
seal on this 28th dav of Februarv, 1911. 

! * FREDERIC A. KEEP, [seal.] 

11 Signed, sealed, published and declared by the 
above named testator, Frederic A. Keep, as and for 
his last will and testament in the presence of us, who, at his 
request and in his presence and in the presence of each 
other, have subscribed our names as witnesses thereto on 
the 28th dav of Februarv, A. D. 1911. 

! H. S. REESIDE, 

15 th £ Penn. Are., Washington , D. C. 

I. BAKER GREENE, 

15 (£■ Penna. Are. N. W., Washington y D. C. 

% 

Order Appointing Guardian ad Litem. 

Filed June 28, 1932. 

**••***## 

It appearing to the court that process heretofore issued 
herein has been duly served upon the infant defendant 
Watson K. Blair and upon the defendant Wolcott Blair, as 
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the custodian of said infant, it is this 28th day of June, 
1932, 

Adjudged and ordered, That Wm. Meyer Lewin be, and 
he is hereby, appointed guardian ad litem for said infant 
defendant Watson K. Blair to appear for and defend his 
interests herein. 

Bv the Court: 

JESSE C. ADKIKS, 

Justice. 

i 

Answer of Defendant Wolcott Blair. 

Filed July 1, 1932. 

#*:»##* 

i 

I 

Now comes the defendant Wolcott Blair and for answer 
to the Bill of Complaint filed in the above entitled cause 
savs: 

This defendant admits all the allegations of fact con¬ 
tained in said bill, except he says that the correct 
12 name of his mother who was one of the sisters of the 
decedent, Frederic A. Keep, was Alice Ke[ep Blair, 
instead of Alice R. Blair, as stated in said bill. 

This defendant further shows as follows: 

The said William F. Keep, one of the brother!* 

Frederic A. Keep, died on the 27th day of May, 19lj3, leaving 
as his sole heirs at law and next-of-kin, Sarah | Rhoades 
Beach, Frances R. Keep and Alice Keep Blair, and leaving 
a last will and testament dated the seventeenth day of No¬ 
vember, 1916, which was duly admitted to probafe in the 
Probate Court of Cook County, Illinois, on the twelfth day 
of June, 1918. In and by said will after payment cf certain 
legacies, said William F. Keep devised and bequeathed all 
the rest, residue and remainder of his estate to his three 
sisters, the said Sarah Rhoades Beach, Frances R. Keep and 
Alice Keep Blair. Included in said residue was all interest 
of the said William F. Keep under the trust established 
by the said last will and testament of Frederic ^4. Keep, 
deceased. All the debts of the said William F. Kee(3 proved 
against his estate and all the specific legacies proyided for 
by the said will were duly paid and said residue wasj; distrib¬ 
uted to said Sarah Rhoades Beach, Frances R. Keep and 
Alice Keep Blair, as in said will provided, and by an order 


Is of said 
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duly entered by said court on the seventeenth day of March, 
1920, said estate was declared settled and the executors dis¬ 
charged. Whatever interest the said William F. Keep may 
have taken either under the said last will of or as next-of- 
kin and heirs of said Frederic A. Keep, so far as not dis¬ 
posed of by the said last will and testament of the said Wil¬ 
liam F. Keep, passed by the law’s of intestacy of the State 
of Illinois to the said Sarah Rhoades Beach, Frances R. 
Keep and Alice Keep Blair, his sole heirs and next-of-kin. 

Said Sarah Rhoades Beach, one of the sisters of 
13 said Frederic A. Keep, died on the 28th day of De¬ 
cember, 1918, leaving as her sole heirs at law and 
next-of-kin her sisters, the said Frances R. Keep and Alice 
Keep Blair, and leaving a last will and testament dated the 
eighteenth day of June, 1918, which was duly admitted to 
probate on the seventeenth day of February, 1919, in the 
Probate Court of Cook Countv, Illinois. In and bv said 
will, after payment of certain legacies, said Sarah Rhoades 
Beach devised and bequeathed all the rest, residue and re¬ 
mainder of her estate to the said Frances R. Keep. In¬ 
cluded in said residue was all interest of the said Sarah 
Rhoades Beach under the trust established by the said last 
will and testament of Frederic A. Keep, deceased, as well 
as all interest in said trust devised and bequeathed to her 
by the said last will of said William F. Keep. All the debts 
of the said Sarah Rhoades Beach proved against her estate 
and all the specific legacies provided for by her said will 
were duly paid and said residue was distributed to said 
Frances R. Keep as in said will provided, and by an order 
dulv entered bv said court on the seventeenth dav of March, 
1920, said estate was declared settled and the executors dis¬ 
charged. Whatever interest the said Sarah Rhoades Beach 
mav have taken either under the said last will of or as next- 
of-kin and heir of said Frederic A. Keep, as well as what¬ 
ever interest the said Sarah Rhoades Beach mav have taken 

* 

under the said last will of or as next-of-kin and heir of said 
William F. Keep, so far as not disposed of by the said last 
will and testament of the said Sarah Rhoades Beach, passed 
bv the laws of intestacv of the State of Illinois, to said 
Frances R. Keep and Alice Keep Blair, her sole heirs and 
next-of-kin. 

Said Frances R. Keep, one of the sisters of said Frederic 
A. Keep, died on the 27th day of July, 1924, leaving as her 
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sole heir at law and next-of-kin the said Alice Keep Blair, 
and leaving a last will and testament dated the 

14 twentieth day of February, 1924, which wa^ duly ad¬ 
mitted to probate on the third day of October, 1924, 

in the Probate Court of Cook County, Illinois. In and by 
said will, after the payment of certain legacies, said Frances 
JR. Keep devised and bequeathed all the rest, residue and 
remainder of her estate to her sister, the said Alice Keep 
Blair. Included in said residue was all interest of the said 
Frances R. Keep under the trust established by the said 
last will and testament of the said Frederic A. Keep, de¬ 
ceased, as well as all interest in said trust bequeathed and 
devised to her by the said will of said William F. Keep, and 
by the said will of said Sarah Rhoades Beach. All the debts 
of the said Frances R. Keep proved against her estate, and 
all the specific legacies provided for by her said will, were 
duly paid and said residue was distributed to the said Alice 
Keep Blair, as in said will provided, and by an order duly 
entered by said court on the second day of March, 1926, said 
estate was declared settled and the executors discharged. 
Whatever interest the said Frances R. Keep may have taken 
under the said last will of or as next-of-kin and heir of said 
Frederic A. Keep, as well as whatever interest jthe said 
Frances R. Keep may have taken under the said last will 
of or as next-of-kin and heir of said William F. Keep, as 
well as whatever interest the said Frances R. Keep may 
have taken either under the said last will of or as next-of-kin 
and heir of said Sarah Rhoades Beach, so far as not dis¬ 
posed of by the said last will and testament of the said 
Frances R. Keep, passed by the laws of intestacy of the 
State of Illinois to her sister, the said Alice Keep Blair, her 
sole heir and next-of-kin. 

Said Alice Keep Blair, the mother of this defendant and 
one of the sisters of said Frederic A. Keep, died oil the 5th 
day of March, 1931, leaving as her sole heir at law and 
next-of-kin the said Wolcott Blair, and leaving a last will 
and testament, dated the ninth day of February, 1931, which 
was duly admitted to probate on the sixteenth day 

15 of March, 1931, in the Probate Court of Cook County, 
Illinois. In and by said will, after payment of cer¬ 
tain legacies, said Alice Keep Blair devised and bequeathed 
all the rest, residue and remainder of her estate to ^he said 
Wolcott Blair. Included in said residue was all interest of 
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the said Alice Keep Blair under the trust established by 
the last will and testament of said Frederic A. Keep, de¬ 
ceased, as well as all interest in said trust devised and 
bequeathed to her by the said last will of William F. Keep, 
and the said last will of said Frances R. Keep. All the debts 
of the said Alice Keep Blair proved against her estate and 
all the specific legacies provided for by her said will were 
duly paid and said residue was distributed to said Wolcott 
Blair as in said will provided, and by an order duly entered 
by said court on the twenty-fourth day of March, 1932, said 
estate was declared settled and the executors discharged. 
Whatever interest the said Alice Keep Blair may have 
taken under the said last will of or as next-of-kin and heir 
of Frederic A. Keep, as well as whatever interest the said 
Alice Keep Blair may have taken either under the said last 
will of or as next-of-kin and heir of said William F. Keep, 
as well as whatever interest the said Alice Keep Blair may 
have taken either under the said last will of or as next-of-kin 
and heir of said Frances R. Keep, so far as not disposed of 
by the said last will and testament of the said Alice Keep 
Blair, passed by the laws of intestacy of the State of Illinois 
to the said Wolcott Blair, her sole heir and next-of-kin. 

Said Wolcott Blair shows that by virtue of said last wills 
of the said William F. Keep, Sarah Rhoades Beach, Frances 
R. Keep and Alice Keep Blair, he is solely entitled, so long 
as the said Florence S. Keep shall live, to receive the income 
of the trust estate created by the said will of said Frederic 
A. Keep in excess of $40,000 per annum. 

16 Wherefore, the premises considered, this defendant 
consents to the granting of the prayers of said Bill 
of Complaint and prays that the Court will by its decree 
construing item 6 of the said will of Frederic A. Keep, de¬ 
ceased, determine that this defendant is entitled to the in¬ 
come in excess of $40,000 per annum arising from the trust 
estate created by said will and will direct said trustees to 
pay said income in excess of $40,000 per annum to this 
defendant. 

WOLCOTT BLAIR. 

WILSON & McILVAINE, 

EDWARD B. BURLING, 

Attorneys for Defendant Wolcott Blair . 
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i 

State of Illinois, | 

County of Cook, ss: 

i 

I do solemnly swear that I have read the foregoihg answer 
by me subscribed and know the contents thereof, that the 
statements made therein as upon my personal knowledge 
are true and that the statements made therein a^ upon in¬ 
formation and belief, I believe to be true. 

WOLCOTT BLAIR. 

i 

Subscribed and sworn to before me this 20th da\ k of June, 
1932. 

[seal.] H. C. ADCOCK, 

Notary Public. 

17 Answer by Guardian ad Litem. 

Filed November 4, 1932. I 

# # * * * * j # 

Watson K. Blair, Minor, being unable to answer in his 
own behalf the bill of complaint filed herein by the above- 
named trustees, hereby, by Wm. Meyer Lewin, his guardian 
ad litem, answers the said bill, and for such answer states 
as follows: 

This respondent, being a minor, cannot admit ai^y of the 
matters or things in said bill alleged, but submits h|is rights 
to the protection of this honorable Court. 

WATSON K. BLAIR, 

By WM. MEYER LEWIN, 

His Guardian ad Litem. 

Report of Guardian ad Litem. 

\ 

Wm. Meyer Lewin, guardian ad litem for thd above- 
named respondent, respectfully represents: 

I. The suit, by Woodbury Blair and Wolcott Blair, the 
two testamentary trustees, is for the construction of the 
will of Frederic A. Keep, which bears date February 28th, 
1911, and has been duly admitted to probate and record in 
the District of Columbia, the testator’s domicile at fhe time 
of his death. 

The said Wolcott Blair, besides being, as one of tie trus¬ 
tees, a plaintiff, is also a defendant in his own right and 
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is, for convenience, hereinafter referred to as the claimant. 
Watson K. Blair, the other defendant, a minor, is the son, 
and only issue, of the claimant, who is the only heir at law 
and the next of kin of the testator, as well as of the testa¬ 
tor’s brother and sisters, twice mentioned, as a class, in 
Item VI of the will. 

18 II. As appears from the bill of complaint and the 
claimant’s answer, he asserts that, as legatee under 

the last of the successive wills of the brother and sisters, of 
whom his mother, Mrs. Alice Keep Blair was the last sur¬ 
vivor, that he is entitled to certain excess income, his claim 
being based upon the testator’s intestacy with respect to 
the said excess. 

III. Besides bequests of household furniture and personal 
effects of unknown value, there are legacies amounting to 
$433,000, the remainder of the estate being devised and be¬ 
queathed to two trustees, who, since the testator’s death, 
have been duly succeeded by the plaintiffs. 

IV. The testator’s directions being compactly stated in 
the said Item VI, are repeated here at length only when 
deemed necessary. 

V. The testator directs that the trust shall cease at the 
death of Mrs. Florence S. Keep, his wife, who is still alive. 
He directs also that at no time during the execution of the 
trust shall there be less than two trustees. 

VI. In connection with the continuance of the trust until 
the death of! Mrs. Keep, it is directed that the estate shall 
be distributed to the testator’s brother and sisters who are 
alive at that time. As neither the brother nor anv one of 
the sisters is now living the direction for distribution is, of 
course, ineffective as to them, but may be referred to as 
bearing upon the testator’s intention with respect to the 
excess income after the death of Mrs. Blair, and the con¬ 
tinuance of the trust in the meantime. 

19 VII. While process against a custodian is not re¬ 
quired in the case of a non-resident, 144 Fed. 275; 

77 Ga. 342; 146 Ill. 227, the custodian in this case was in¬ 
cluded in the process, which was under paragraph 2 of 
Section 105 of the Code. But, in the opinion of the guardian 
ad litem, technical process against a non-resident infant is 
not essential where a guardian ad litem is duly appointed, 
and answer^ and defends in the infant’s behalf, 218 U. S. 
493; 166 U. S. 533, 541-542; 3 App. D. C. 260. 
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The deputy marshal’s return was not made within the 
20-day period prescribed by paragraph 3 of Equiiy Rule 23. 


This requirement, however, may be considered as 


ble, since Section 105 contemplates possible service at points 


inapplica- 


of course, 
a Statute 


too remote for compliance with the rule, which, 
must yield to the statute, and what is implied in 
is as much a part of it as what is expressed, 1 Bl^ck. 55. 

While the return of the deputy marshal makiiig the ser¬ 
vice, in Chicago, is defective in not stating, as prescribed 
by the Code, the place of service, the defect is cured by 
reference to the bill, in connection with the presumption 
that the deputy acted within the district for which he was 
appointed, especially since his unsworn return, b^r implica¬ 
tion of the Code, imports verity, 8 Wall. 513, 518. 

The claimant, as defendant, has answered the 
answer of the minor, who, upon the foregoing Considera¬ 
tions, is deemed to have been duly returned as summoned, 
is by the guardian ad litem, the answer being supplemented 
by this report with extra fulness of detail, by reason of 
the nature of the trust and the importance of th 
involved, including the alignment of the parties a 
terrelationship of the defendants. 

VIII. While the practice, whereby the claimant is both 
plaintiff in his capacity as trustee and defendhnt in his 


bill. The 


e matters 
hd the in¬ 


individual right, is viewed with disfavor by 


the Court 


20 of Appeals of Maryland, 105 Md. 452, 456, from which 
jurisdiction our equity practice is inherite|I, the ob¬ 
jection does not go to the jurisdiction of the Court. The 
practice is followed in 193 Missouri 62, and is not disavowed 
by the Supreme Court, 165 U. S. 404, in saying tljiat claim¬ 
ants who are executors cannot sue themselves at law. 

The cause being clearly stated in the bill and supple¬ 
mented by the claimant’s answer, it may be regarded as 
4 * mere ceremony,” 266 U. S. 516, to require the parties to 
be rearrayed and the pleadings recast, 35 App. p. C. 537. 
But the situation may be considered such as to justify the 
minor’s reliance upon the 4 ‘superintending vigilance” of 
the Court, 3 App. D. C. 161; 105 Md. 452, 456. 

IX. Construction of the Will .—In ascertaining the inten¬ 
tion of the testator, as to both real and personal property, 
wherever situated, the will is construed according to the 


3—6039a 
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law of the District of Columbia, the testator’s domicile, 56 
App. D. C. 217. The construction is in accordance with ac¬ 
cepted principles, but is uncontrolled by precedent, 162 
Atlantic 230 (Pa. 1932), for no words of the instrument are 
to be rejected, 25 App. D. C. 521, and no two wills are exactly 
alike. If precedent is demanded, however, it would seem 
to be supplied by 168 Mass. 509. 

X. In the word 4 ‘estate” the testator, in expressing his 
intention, lias chosen the most comprehensive and operative 
word provided by the law, 3 Cranch, 97, 134 and we must 
assume that he uses it in the same sense throughout, 53 App. 
D. C. 360. It is obviously his dominant intention, 193 U. S. 
414, to safeguard the interest of his wife by directing that 
his estate, out of the income from which her support is to 

be assured, shall be kept intact during her life. This 
21 solicitude is sanctioned by the law, in the rule that 
any provision for the wife shall be liberally construed 
in her favor, 25 App. D. C. 490. 

XI. It mav be noted that at the time of the execution of 

* 


the will the “Hass doctrine,” with its incidents, had been 
but recently recognized in the District of Columbia, 34 App. 
D. C. 349, and was resorted to by the testator, 145 Va. 121, 
as adapted, not only to his dominant intention, but to the 
general secondary intention, 95 U. S. 595, centering around 
the class doctrine, in this case, “family doctrine,” and as 
in conformity with his dominant primary purpose. 


XII. If the language of the testator be moulded to fit his 
intention, 187 U. S. 412, the respective instalments of excess 
income during the life of his wife are seen as in the nature 
of distinct payments, 2 Cranch 24, to be made, toties quoties, 
10 App. D. C. 557, to the respective members of the class 
alive at the several distribution periods, 34 App. D. C. 349. 
The fact that the testator gave no additional directions with 
regard to the excess income in the event of his wife’s sur¬ 
viving his brother and sisters indicate that, in accordance 
with his intention, he had provided against anv contingency 
by which the trust might be impaired, by intestacy or other¬ 
wise, 196 U. S. 569 line 5 from bottom. 


Since the interest of Mrs. Blair, the claimant’s mother, 
ceased at her death, the claimant took nothing as her lega¬ 
tee, 57 App. D. C. 394-395. 
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XIII. “The compass of a life,” Gibson v. Montfort, 1 
Vesey, Sr. 409, being within “the period which the law 

allows for accumulation,” 67 Md. 244, Al\fey, C. J., 
22 it is “the settled doctrine” that a residuary clause 
would have required an accumulation of the excess 
to form part of the residue, for the benefit of tte person 
ultimately entitled to such residue, 67 Md. 244-245. In this 
case there is no necessity for a technical residuary clause, 
179 U. S. 616, line 6 from bottom, its full equivalent being 
found, in connection with the context, in the testator's direc¬ 
tion for the distribution of his “estate” at a specified time, 
at which time there may be others interested, whose rights 
the Court is without power to anticipate, 167 U. S. 323. 

XIV. It is reported that, within the past few days, the 
Supreme Court of Illinois, the State of the defendants’ 
domicile, lias decided that income is property: the decision, 
in an important case involving the constitutionality of the 
State income tax Act, accords with the generally accepted 
view of the profession. 

XV. There are no degrees of intestacv and the testator’s 
“estate”, of which the excess income is an integral part, 
cannot be cut down, nor any portion of it be diverted from 
the trust, without unambiguous language to that effect, and 
ambiguity is essential to a suit for construction , 25 App. 
1). C. 494 bottom, even as conversely a demurrer cannot be 
frivolous if argument is required, 35 App. D. C. 79-80. 

XVI. Since a trust continues as long as its purpose exists, 
101 U. S. 782, it follows, by “evident consequence,” 1 Blacks. 
Comms. 250, that the testator’s intention that, after the 
death of Mrs. Blair, the excess income shall accumulate, is 
combined with his intention that, as directed, the trust shall 

to which 
e is part, 
d. 

ad litem 


23 


continue until the death of his wife, prior 
time his “estate,” of which the excess incom 
cannot, in the nature of things , be distribute 
XVII. In view of 43 App. D. C. 523, the guardian! 
feels that the Court may deem it proper that its attention 
be directed to the requirement for not less than two trus¬ 
tees, in order that, in the exercise of the “superintending 


vigilance” of the Court, 3 App. I). C. 161, it may d 
as to an election by the claimant, in the event of a 
in accordance with his claim. 


jtermine 

decision 
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Upon the foregoing considerations, the guardian ad litem 
moves the Court to strike out the answer of the defendant 
Wolcott Blair and dismiss the bill of complaint. 

Respectfullv submitted, 

i WM. MEYER LEWIN, 

Guardian ad Litem . 

I verily believe that the facts stated in the foregoing 
answer and report are true. 

WM. MEYER LEWIN. 

Subscribed and sworn to this 4th day of November, A. D. 
1932, in the District of Columbia, before me, a Notary Public 
in and for said District. 

Witness my hand and notarial seal. 

NEEDHAM C. TURNAGE. 

[notarial seal.] 

24 Memorandum of Court. 

Filed February 13, 1933. 

«#*•••• 

This is a bill to construe the will of Frederic A. Keep, 
deceased. 

Mr. Keep died in 1911 leaving surviving him his widow, 
a brother and three sisters. The brother and sisters have 
since died. The last one to die was Alice Keep Blair, who 
left as her only heir at law Wolcott Blair. 

Mr. Keep devised the residue of his estate to trustees, 
with directions to pay the net income to his widow during 
her life, provided the net income should not exceed $40,000 
in any one year. He directed that all excess over that sum 
should be credited to the corpus of the estate until the per¬ 
sonal assets of the estate (except certain lumber interests) 
should amount to $1,000,000. The will continued: 

“When the estate (excluding all interests in lumber 
companies) shall amount to one million of dollars, the 
annual net income derived from the entire estate over and 
above the sum of forty thousand dollars per annum herein¬ 
before directed to be paid to my wife, Florence, shall be 
paid share and share alike to my brother and sisters who 
are alive at that time, and at the death of my wife, 
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Florence, the trust shall cease and determine and the estate 
shall be distributed absolutely and in fee simple, share and 
share alike, to my brother and sisters who are alive at that 
time (Item VI of the will). I 

At the present time Wolcott Blair is the only heir and 
next of kin of the testator as well as of his brother and 
sisters. Under the wills of the brother and sisters Wolcott 
Blair is entitled to succeed to any interest which they may 
have in the estate of Frederic A. Keep. 

This bill is filed by the two trustees under the testator’s 
will (Wolcott Blair being, by substitution, one of said 
trustees) to obtain a construction of the will. The 
25 defendants are Wolcott Blair in his individual ca¬ 
pacity and a minor son of Wolcott Blair. The widow 
is not a party to the suit, has not been represented by 
counsel, and I assume has no interest in the questioh before 
the court. 

The prayer of the bill is that the court construe [the pro¬ 
visions of Item VI of the will, and determine whether the 
income arising from the trust estate in their hands i^i excess 
of $40,000 per annum is distributable to the said fW'olcott 
Blair; or whether such excess income shall accumulate as 
part of the corpus of said trust estate until the determina¬ 
tion of the trust. 

The case was well argued and thoroughlv briefed. Mr. 
Blair contends that he is entitled to have the excess income 
distributed to him now. The guardian ad litem and counsel 
for the trustees contend that the excess income should 
accumulate. 

It is agreed that the intention of the testator determines 
the answer to the question put by the trustees. 

In my opinion the testator did not intend that thd excess 
income should be accumulated after the personal assets of 
the estate had reached the sum of $1,000,000. He specifi¬ 
cally directed that after this event occurred the excess in¬ 
come should be divided among his brother and sisters each 
year. He expected at least one of them to survive his wife, 
for lie directed that at her death the estate should be 
divided among the brother and sisters who were then alive. 

Therefore I reach the conclusion that the income prising 
from the trust in excess of $40,000 per annum jis dis¬ 
tributable to Wolcott Blair. 
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It is to be understood that I am passing only upon the 
question of excess annual income, and only so long as Mr. 
Wolcott Blair continues to live and before the termination 
of the trust. It is not necessary for me to determine under 
which of the theories discussed by counsel Mr. Blair 
26 takes the excess income, nor is it necessary to now 
decide what interest he may have in the corpus of 
the estate. 

In my opinion the cases of Brown v. Wright , 168 Mass. 
509, and Hurford v. Haynes , 67 Md. 244, are based upon the 
intent of the testator, and are not in disagreement with 
the cases cited on behalf of Mr. Wolcott Blair. 

I do not believe this construction operates as a partial 
termination of the trust, as suggested by counsel for the 
trustees. 

Februarv 13,1933. 

JESSE C. ADKINS, 

Justice. 


Findings of Fact. 

Filed April 28, 1933. 

• ****•• 

The Court having considered the evidence introduced by 
the parties upon the issues presented, makes the following 
findings of fact: 

1. That Frederic A. Keep, late a resident of the District 
of Columbia, departed this life on the 2nd day of June, 
1911, leaving surviving him his widow. Florence S. Keep, 
and as his sole heirs at law and next of kin a brother, 
William F. Keep, and three sisters, Sarah R. Beach, 
Frances R. Keep and Alice K. Blair. 

Said William F. Keep, a bachelor, died on the 27th day 
of May, A. D. 1918, without issue surviving him and leav¬ 
ing as his sole heirs at law and next of kin his sisters 
Sarah R. Beach, Frances R. Keep and Alice K. Blair, and 
leaving a last will and testament, dated the 17th day 
27 of November, 1916, which was duly admitted to pro¬ 
bate in the Probate Court of Cook County, Illinois, 
on the 12th day of June, 1918, in and by which will said 
William F. Keep, after directing the payment of certain 
money legacies and bequeathing certain specific articles of 
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personal property, devised all the rest, residue and re¬ 
mainder of his estate to his sisters Sarah R. Beach, Frances 
R. Keep and Alice K. Blair. 

Said Sarah R. Beach, a widow, died on the 28tjli day of 
December, 1918, without issue surving her and leaving as 
her sole heirs at law and next of kin her sisters Francis R. 
Keep and Alice K. Blair, and leaving a last will aiid testa¬ 
ment, dated the 8th day of June, 1918, which \yas duly 
admitted to probate on the 17th day of February,! 1919, in 
the Probate Court of Cook County, Illinois, in and by which 
will said Sarah R. Beach, after directing the payment of 
certain money legacies and bequeathing certain specific 
articles of personal property, devised all the rest,! residue 
and remainder of her estate to her sister Frances IjiC Keep. 

Said Frances R. Keep, a spinster, died on the 37th day 
of July, 1924, without issue surviving her and leaving as her 
sole heir at law and next of kin her sister Alice It. Blair, 
and leaving a last will and testament, dated the 20th day of 
February, 1924, which was duly admitted to probate on 
the 3rd day of October, 1924, in the Probate Court t>f Cook 
County, Illinois, in and by which will, after directing the 
payment of certain money legacies and bequeathing certain 
specific articles of personal property, said Frances p. Keep 
devised all the rest, residue and remainder of her estate 
to her sister Alice K. Blair. 

Said Alice K. Blair, a widow, died on the 5th day of 
March, 1931, leaving as her sole heir at law and pext of 
kin her son Wolcott Blair, one of the defendants, and leav¬ 
ing a last will and testament, dated the 9th day of 
28 February, 1931, which was duly admitted to probate 
on the 16th day of March, 1931, in the Probat^ Court 
of Cook County, Illinois, in and by which will said 4^ ce K. 
Blair, after directing the payment of certain money lega¬ 
cies and bequeathing certain specific articles of personal 
property, devised all the rest, residue and remainder of 
her estate to said Wolcott Blair. 

Said Alice K. Blair left her surviving no descendants of 
a deceased child or children, and the defendant Watson K. 
Blair is the only child of said Wolcott Blair. 

2. That the said Frederic A. Keep left a last will and 
testament bearing date the 28th day of February; 1911, 
which was duly admitted to probate and record in this 
District in Administration Cause No. 18,218 as a iviH of 
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real and personal estate. The copy of said will marked 
“Exhibit A” attached to the bill of complaint herein is a 
true copy of the original will. The complainants are now 
the sole trustees lawfully acting as such under said will. 

3. That the value of the assets of the trust estate in the 
hands of said Trustees, not including stock or interest in 
lumber companies, is now and has been for some years 
last past in excess of one million dollars, and during said 
vears the net income arising from said trust estate has 
been and is now in excess of forty thousand dollars per 
annum. That since the assets of said trust estate, exclusive 
of all interests in lumber companies, became of the value 
of one million dollars and more, the net income from the 
trust estate in excess of forty thousand dollars per year 
was bv the trustees under said will distributed to the 
brother and sisters of said decedent until the death of the 
last survivor of them. 

4. That after the death of Alice K. Blair, the last sur¬ 

vivor of the said brothers and sisters, the defendant, 
29 Wolcott Blair, who is the only surviving child of 
said Alice K. Blair, notified the trustees under said 
will that he claims to be entitled to all of the net income 
arising from said trust estate in each vear since the death 
of Alice K. Blair in excess of Forty Thousand Dollars 
($40,000.00) per year and has requested them to make 
payment thereof to him. 

Conclusions of Law. 

That upon a proper construction of the will of said 
Frederic A. Keep the said Wolcott Blair upon the death 
of his mother Alice K. Blair became and is now entitled in 
each year duiting his life from the date of the death of said 
Alice K. Blair up to the date of the death of Florence S. 
Keep, the widow of Frederic A. Keep, to all of the net 
annual income of the trust estate in the hands of the plain¬ 
tiffs as trustees in excess of the sum of Forty Thousand 
Dollars ($40,000.00) per annum. 

i JESSE C. ADKINS, 

Justice . 


April 27, 1933. 
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Exceptions of Woodbury Blair to Conclusions of Law . 

Filed April 28, 1933. 

I 

• * # # * • I • 

Now comes here the plaintiff, Woodbury Blair, one of 
the trustees under the will of Frederic A. Keep, deceased, 
and excepts to the conclusions of law made by the Court 
and to each of such conclusions, and requests the Court to 
find the following additional conclusions of law: 

1. That Frederic A. Keep did not die intestate as to any 
part or portion of his estate, but that his will dated Febru¬ 
ary 2’8, 1911, operated upon his entire estate owned and 
possessed by him at the time of his death, and passed title 
thereto in accordance with the terms and provisions 
thereof. 

30 2. That the trust created in and by the said last 

will and testament of said decedent has pot termi¬ 
nated, in whole or in part, and does not terminate until the 
death of the widow of said decedent; and no paprt of the 
income arising from said estate, in excess of $4Q,000 per 
year, is now distributable, but that distribution of said 
estate, except insofar as the income arising ther|efrom to 
the extent of $40,000 per annum, is distributable until the 
termination of said trust. 

3. It is not possible at this time to determine as a matter 
of fact, or as a matter of law, who will be entitled to the 
trust estate in the hands of the trustees under said will 
at the time of the termination of the trust. 

4. That not until the termination of said trust can the 
trustees under said will be compelled to make distribution 
of any part or portion of the trust estate, except pnd only 
the income therefrom to the extent of $40,000 pei^ annum, 
distributable to the widow of said deceased. 

MINOR, GATLEY & DRUR^, 

By H. PRESCOTT GATLEY, 

Attorneys for Plaintiffs. 

On this 27th day of April, 1933, the Court denies tljie plain¬ 
tiffs 9 requests for the foregoing additional conclusions of 
law T , to which ruling the plaintiffs duly except. 

JESSE C. ADKINS, 

Justice. 
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31 Order Appointing Guardian ad Litem in place of 

Wm. Meyer Lewin. 

Filed May 20, 1933. 

******* 

The death, on March 21, 1933, of William Meyer Lewin, 
Guardian ad Litem of the defendant Watson Iv. Blair, an 
infant, having been suggested to the Court, it is by the 
Court this 20th day of May, 1933, 

Ordered, that Ralph D. Quinter be, and he is hereby, ap¬ 
pointed Guardian ad Litem of the defendant Watson K. 
Blair. 

JESSE C. ADKINS, 

Justice. 

Exceptions of Guardian ad Litem to Conclusions of Law. 

Filed June 2, 1933. 

******* 


Now comes here the infant defendant, Watson K. Blair, 
by Ralph D. Quinter, his guardian ad litem, and excepts 
to the conclusions of law made by the Court, and to each 
of such conclusions, and requests the Court to find the fol¬ 
lowing conclusions of law: 

1. That Frederic A. Keep did not die intestate as to 
any part or portion of his estate, but that his will dated 
February 28, 1911, operated upon his entire estate owned 
and possessed by him at the time of his death, and passed 
title thereto in accordance with the terms and provisions 
thereof. 

2. That the! trust created in and by the said last will and 
testament of said decedent has not terminated, in whole 
or in part, and does not terminate until the death of the 
widow of said decedent; and no part of the income arising 
from said estate, in excess of $40,000 per year, is now dis¬ 
tributable, but that distribution of said estate, ex- 

32 cept insofar as the income arising therefrom to the 
extent of $40,000 per annum, is not distributable 
until the termination of said trust. 

3. It is not possible at this time to determine as a matter 
of fact, or as a matter of law, who will be entitled to the 
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trust estate in tlie hands of the trustees under said will 
at the time of the termination of the trust. 

4. That not until the termination of said tri}st can the 
trustees under said will be compelled to make distribution 
of any part or portion of the trust estate, except and only 
the income therefrom to the extent of $40,000 pfer annum, 
distributable to the widow of said deceased. 

WATSON K. BL. 

By RALPH D. QUINfTER 

Guardian ad Litem. 

Overruled. 

JESSE C. ADKINS. 

Final Decree. 

Filed June 2, 1933. 


ftJR, 


* 


Guardian 
infant, to 
Blair and 
is hereby 


This cause came on to be heard at this term and was 
argued by counsel, and thereupon, upon consideration 
thereof, it is this 2d day of June, 1933, adjudged, ordered 
and decreed as follows: 

1. That the motion of William Meyer Lewin, 
ad Litem of the defendant Watson K. Blair, an 
strike out the answer of the defendant Wolcott 
to dismiss the bill of complaint be and the same 
denied. 

2. That by the terms and provisions of tli)? will of 

Frederic A. Keep as now construed by the court the 

33 defendant Wolcott Blair upon the death of his mother 

Alice K. Blair became and is now entitled, in each 

year during his life from the date of the death of &aid Alice 

K. Blair up to the date of the death of Florence S. Keep, the 

widow of Frederic A. Keep, to all of the net annual income 

of the trust estate in the hands of the plaintiffs as trustees in 

excess of the sum of Forty Thousand Dollars ($J0,000.00) 

per annum; and the said trustees are hereby authorized 

and directed by the court to pay such excess net income in 

each vear since the death of Alice K. Blair to said Wolcott 
* 

Blair during his life up to the date of the death of said 
Florence S. Keep. 

It is further adjudged, ordered and decreed, tpat there 
shall be paid to the Executor under the will of William 
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Meyer Lewin, Guardian ad Litem for said Watson K. Blair, 
infant, for ki^ services rendered herein to the date of this 
decree, the sum of One Thousand Dollars ($1,000), and 
that there shall be paid to Messrs. Minor, Gatley & Drury, 
attorneys for the plaintiffs herein, for their services in 
filing the bill and conducting the proceedings herein to the 
date of this decree the sum of One Thousand Dollars 
($1,000), such payments to be made out of the accumulated 
income in the hands of the trustees in excess of $40,000 per 
annum. 

By the Court: 

JESSE C. ADKINS, 

Justice. 


From the foregoing decree, the plaintiffs Woodbury 
Blair and Wolcott Blair, Trustees under the Last Will and 
Testament of Frederic A. Keep, deceased, and Ralph D. 
Quinter, Guardian ad Litem of the defendant Watson K. 
Blair, an infant, this 2d day of June, 1933, in open court 
note an appeal to the Court of Appeals of the District of 
Columbia, and the penalty of an undertaking on appeal 
is hereby fixed at $100, or a cash deposit of $50 in 
34 lieu of such undertaking, such to be made in the 

O 7 

Registrv of the Court. 

. ' JESSE C. ADKINS, 

Justice. 

Memorandum. 

June 2, 1933.—$50 deposited in lieu of bond on appeal. 

Assignment of Errors. 

Filed June 14,1933. 

******* 


Woodbury Blair and Wolcott Blair, Trustees under the 
last will and testament of Frederic A. Keep, deceased, and 
Ralph D. Quinter, guardian ad litem of Watson K. Blair, 
infant, having duly noted in open court an appeal from the 
decree entered in the above entitled cause on June 2, 1933, 
assign the following errors in the proceedings in said cause: 

(1) The Court erred in overruling the motion of William 
Meyer Lewin, guardian ad litem of the defendant Watson 
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K. Blair, infant, to strike out the answer of the defendant 
Wolcott Blair and dismiss the bill of complaint. 

(2) The Court erred in holding that by the terms and 
provisions of the will of Frederic A. Keep, deceased, de¬ 
fendant Wolcott Blair, upon the death of his mother, Alice 
K. Blair, became entitled in each year during his life from 
the date of the death of Alice K. Blair, up to the date of 
the death of Florence S. Keep, widow of Frederic A. Keep, 
to all of the net annual income of the trust estate in the 
hands of the plaintiffs as trustees, in excess of the sum of 
$40,000 per annum. 

(3) The Court erred in authorizing and directing the 
plaintiffs as trustees of the said estate to phy all net 

35 income in excess of $40,000.00 each year $ince the 
death of Alice K. Blair, to Wolcott Blair during 
his life, up to the date of the death of Florence S. Keep. 

(4) The Court erred in denying the exceptions of Wood¬ 
bury Blair Trustee and Ralph D. Quinter Guardiarj ad litem 
for the infant defendant Watson K. Blair to the conclusions 
of law found by the Court and in refusing to find ^he addi¬ 
tional conclusions of law requested by them. 

(5) In other respects apparent of record. 

MINOR, GATLEY & DRURfc, 

By H. PRESCOTT GATLEY, 

Attorneys for Plaintiffs. 

RALPH D. QUINTER, 

Guar diem ad Litem of the Infant 

Defendant, Watson K. Blair. 

Service of a copy of the foregoing Assignment of Errors 
is acknowledged this 13 dav of June, A. D. 1933. 

EDWARD B. BURLIN&, 
Attorney for the Defendant Wolcott Blair. 

Designation of Record. 

Filed June 14, 1933. 

I 

******* 

The Clerk will please include in the transcript of record 
on appeal from the decree entered in the above^entitled 
cause on the 2d day of June, 1933, the following: 
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(1) Bill of Woodbury Blair and Wolcott Blair, Trustees, 
to construe will, tiled April 27, 1932, together with Exhibit 
“A” attached to the bill. 

(2) Order appointing William Meyer Lewin, Guardian 
ad litem of the defendant Watson K. Blair, infant, signed 

June 28, 1932. 

36 (3) Answer of the defendant Wolcott Blair, filed 

July 1, 1932. 

(4) Answer of the defendant Watson K. Blair, infant, by 
William Meyer Lewin, guardian ad litem, filed November 
4, 1932, together with report of guardian ad litem attached. 

(5) Memorandum of Justice Adkins, signed February 13, 
1933. 

(6) Findings of fact and conclusions of law, filed April 
28, 1933. 

(7) Exceptions of plaintiffs to conclusions of law, filed 
April 2S, 1933, together with notation thereon of Mr. Justice 
Adkins denving same. 

(8) Order appointing Ralph D. Quinter guardian ad litem 
of Watson K. Blair, infant, signed May 20, 1933. 

(9) Exceptions of guardian ad litem to conclusions of 
law, filed June 2, 1933, together with notation thereon of 
Mr. Justice Jesse C. Adkins overruling same. 

(10) Final decree, signed June 2, 1933. 

(11) Notation of appeal taken in open court. 

(12) Memorandum of deposit for appeal. 

(13) Assignment of errors. 

(14) This designation. 

MINOR, GATLEY & DRURY, 

Bv H. PRESCOTT GATLEY, 

Attorneys for Plaintiffs. 

RALPH D. QUINTER, 

Guardian ad Litem for the Infant 
\ Defendant , Watson K. Blair. 

Service of a copy of the foregoing Designation of Record 
on Appeal is acknowledged this 13 day of June, A. D. 1933. 

; EDWARD B. BURLING, 

Attorney for the Defendant Wolcott Blair. 
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BLAIR. 

37 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 36, both inclusive, to be a trui and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made paift of this 
transcript, in cause No. 54277, in Equity, wherein Woodbury 
Blair et al. are Plaintiffs and Wolcott Blair et al. are De¬ 
fendants, as the same remains upon the files and of record 
in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 31st day of July, 1933. 


[Seal Supreme Court of the District of Colun( 

FRANK E. CUNNINGHA 


bia.] 


n, 

Clerk, 

By CHAS. B. COFLIN, 

Assistant] Clerk. 

Endorsed on cover: District of Columbia Supreipe Court. 
No. 6039. Woodbury Blair et al., appellants, vs. Wolcott 
Blair. Court of Appeals, District of Columbia. Filed Aug. 
1, 1933. Henry W. Hodges, Clerk. 
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WOODBURY BLAIR and WOLCOTT BLAIR, ^rustees 

UNDER THE LaST WlLL AND TESTAMENT OF FREDERIC A. 

Keep, Deceased, and RALPH D. QUINTER, Guardian 
ad Litem of Watson K. Blair, Infant, Appellants, 

vs. 

WOLCOTT BLAIR, Appellee. 


BRIEF FOR APPELLANTS. 


Statement of Case. 

This is an appeal by the trustees under the last will and 
testament of Frederic A. Keep and by Ralph D. <£)uinter, 
guardian ad litem of Watson K. Blair, from a decree con¬ 
struing the will of said decedent. 

Frederic A. Keep, then a resident of this district, died 
on June 2, 1911, leaving surviving him his widow Florence 
S. Keep, a brother William F. Keep, and three sisters, 
Sarah R. Beach, Frances R. Keep, and Alice K. Bliir. At 
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the time of the filing of the bill in this cause the brother 
and all of the sisters were deceased. The brother and tw'o 
sisters died without issue surviving, but Alice K. Blair left 
surviving a son, Wolcott Blair, and a grandson, Watson K. 
Blair, an infant whose interests herein are represented by 
the guardian ad litem above mentioned (R. pp. 22-23). 

The will of Frederic A. Keep, after providing certain 
specific devises and legacies, contained the following pro¬ 
visions : 

“I give, devise and bequeath the entire remainder of 
my estate, real, personal and mixed of which I die pos¬ 
sessed or entitled to at the time of mv death, to Sev- 
mour Morris and Watson Blair of Chicago in fee simple 
as Trustees, in trust for the uses and purposes follow¬ 
ing, to wit: To collect all rents, revenues and income 
therefrom and after making all proper deductions for 
repairs, taxes, insurance and other expenses in con¬ 
nection with the administration of the trust herebv con- 

w 

ferred on them, to pay over the net income of the 
said trust estate, quarterly, or oftener, if convenient, 
to my wife, Florence S. Keep, during the term of her 
life, provided, however, the said net income shall not 
in anv one vear exceed the sum of fortv thousand 
dollars ($40,000), and all excess and surplus of said 
net annual income and receipts over and above the sum 
of forty thousand dollars ($40,000) which is directed to 
be paid to my wife, Florence, shall be credited to the 
corpus of my estate until the personal assets of the 
estate (not including stock or interests in lumber com¬ 
panies) shall amount to one million of dollars, and 
when the estate (excluding all interests in lumber com¬ 
panies) shall amount to one million of dollars, the an¬ 
nual net income derived from the entire estate over 
and above the sum of forty thousand dollars ($40,000) 
per annum hereinbefore directed to be paid to my wfife, 
Florence, shall be paid share and share alike to my 
brother and sisters w T ho are alive at that time, and at 
the death of my wife Florence, the trust shall cease 
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and determine and the estate shall be distributed abso¬ 
lutely and in fee simple, share and share alike, to my 
brother and sisters who are alive at that time, and 
should my wife, Florence, not survive me all legacies 
and benefits conferred on her by this instrument lapse 
and become part of the corpus of my estate, which, 
after paying all legacies as hereinbefore directed, shall 
be distributed share and share alike to mv brbther and 
sisters who survive me. In the event of the death, in- 


of either 
jury Blair 


capacity or refusal for any cause whatsoever 
of the said Trustees to serve, I appoint Woodb 
in his place and stead, who, together with th^ remain¬ 
ing Trustee shall exercise all the powers by this in¬ 
strument conferred upon Seymour Morris and Watson 
F. Blair of Chicago, as Trustees. I further direct that 
the trust estate created by this instrument shall be at 
no time during the execution of the trust vested in less 
than two Trustees, and that the Supreme Court of the 
District of Columbia with the consent and approval of 
my wife, Florence, shall appoint and substitute a Trus¬ 
tee or Trustees in the place and stead of those who fail 
to serve, except as hereinbefore provided. I pmpower 
the said Trustees, or those who might succeed! them in 
this trust, at any time during the life of my wife at 
their absolute discretion, to sell, mortgage or other¬ 
wise dispose of any part of the trust estate, real, per¬ 
sonal or mixed and the proceeds to invest, and to rein¬ 
vest as occasion may demand, but the proceeds in every 
case shall be invested upon the same trusts ap are by 
this my will directed, without its being obligatory upon 
the purchasers, lessees or mortgagees to see tc\ the ap¬ 
plication of the proceeds. 

“I authorize my Trustees, at their absolute discre¬ 
tion, to retain in the estate, without personal liability, 
any investment or investments which were originally 
made by me. I would further direct my Executors 
and Trustees to provide that the moneys paid to my 
estate from the various lumber companies in Nvhich I 
am interested shall be accurately accounted for and 


2v 
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properly apportioned as between the income or divi¬ 
dend account, and the principal of mv estate” (R. pp. 
8, 9, 10). 

At the time of the filing of the bill, and for some years 
prior thereto, the value of the trust estate in the hands of 
the trustees was in excess of one million of dollars and the 
income therefrom in excess of forty thousand dollars per 
annum, the gross income arising therefrom amounting to 
approximately sixty-five thousand dollars a year. 

From the time the value of the trust estate became in 
excess of one million of dollars, exclusive of all interest in 
lumber companies, and the income arising therefrom in 
excess of forty thousand dollars, such excess income was 
distributed bv the trustee to the brother and sisters of the 
decedent until the death of Alice K. Blair on March 5, 1931, 
since which time there has been no distribution of the in¬ 
come in excess of said sum of forty thousand dollars per 
annum. 

Bv the wills of testator’s brother and sisters their estates 
% 

ultimatelv became vested in Wolcott Blair as residuarv 
legatee and devisee under his mother’s will (R. pp. 22-23). 

Wolcott Blair claims to be entitled to the income arising 
from said trust estate in excess of forty thousand dollars 
per annum so long as Florence S. Keep, the widow of said 
decedent, who still survives, shall live. The court below so 
decreed (R. p. 7). 

This decree was based upon the opinion of the court below 
that the decedent, by his will, did not intend that the excess 
income should be accumulated after the personal assets of 
the estate had reached the sum of one million of dollars. 

The court did not determine upon which of the theories 

discussed bv counsel for Wolcott Blair in the trial of the 
* 

case he was entitled to the excess income, nor did it deter¬ 
mine what interest he may have in the corpus of the estate 
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at the time of the termination of the trust as provided in 
the will (R. pp. 20, 21, 22). 

In holding that Wolcott Blair was entitled t^> the in¬ 
come in excess of forty thousand dollars per annum the 
court expressed the view that such construction did not 
operate as a partial termination of the trust (R. pp. 20, 
21 , 22 ). 

ARGUMENT. j 

The sole question presented on this appeal is whether the 
appellee, Wolcott Blair, as heir at law and next of kin of 
the testator, is entitled to any part of the trust estate 

created bv the residuary clause of the will of th 6 testator 

i 

prior to the time fixed for the distribution thereof. If the 
appellee is not so entitled, it is the duty of the trustees to 
resist the demands of the appellee and uphold the trust for 
the benefit of the ultimate beneficiaries. 

The validity of the trust is not questioned, and the testator 
having fixed the time for the distribution of the trust estate, 
such distribution must of necessity await that time, 

A testator has a right to dispose of his own property with 
such restrictions and limitations, not repugnant ti> law, as 
he sees fit, and his intentions should be carried out unless 
they contravene some positive rule of law or arc) against 
public policy. Broadway National Bank v. Adams, 133 
Mass. 170, 43 Am. Rep. 504. 

There is no room for construction where language is 
plain and unambiguous. Doe ex dem. Poor v. Conjsidine, 6 
Wall. 458, 18 L. Ed. 869. 

The cardinal rule for constructions of wills is that the in¬ 
tention of the testator expressed in his will shall prevail, 
provided it is consistent with the rules of law. Home for 
Incurables v. Noble, 172 U. S. 389, 43 L. Ed. 486. 

A reading of the residuary clause of the will plainly 
shows the primary object of the testator was to prbtect his 
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widow, making provision for his sisters and brother only 
as to excess income during her lifetime. Nieces and 
nephews are not mentioned in the residuary clause, and 
could take no part of the corpus of the trust estate except 
as children of the last survivor of said brother and sisters 
they might take as heirs at law and next of kin of the testa¬ 
tor. It cannot be said, therefore, that the testator intended 
that excess income from the trust estate over and above that 
payable to the widow should be paid to a nephew. A read¬ 
ing of the will will show that it was carefully prepared, and 
intestacy provided against by the use of the technical lan¬ 
guage of a skilled draftsman. 

Decisions will be found construing wills in which, from 

the words used bv the testator, the court held there was an 

• * 

intestacy as to a part of the estate by reason of their failure 
to include the entire estate, or because the language used 
showed that such was the intention of the testator. 

But what consideration should be given to such decisions, 
in view of the clear and technical language used bv the tes- 
tator in the instant case? The Supreme Court, in the case 
of Smith v. Bell, G Pet. G8, 8 L. Ed. 332, said: 

“It has been said truly (3 Wils. 141) ‘that cases on 
wills may guide us to general rules of construction; but, 
unless a case cited be in every respect directly in 
point, and agree in every circumstance, it will have 
little or no weight with the court, who always look upon 
the intention of the testator as the polar star to direct 
them in the construction of wills.’ ” 

The Supreme Court in commenting on cases involving- 
construction of wills said in the case of King v. Mitchell, S 
Pet. 326, 8 L. Ed. 962: 

“In cases of this sort, little aid can be gathered from 

the authorities; as there rarelv are such coincidences 

• • 

in the language of wills and the circumstances of the 
cases, as to lead unequivocally to the same conclusion.” 
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In the instant case, the draftsman of the will did not pro¬ 


vide that upon the termination of the trust the “d 
the trust should be divided, but provided that 
death of his wife, the trust should cease, and the 
should be distributed. The word “estate’’ is genu 
issimum, and includes all things real and persona 
ton v. Mulquinne, 12 Iowa 549, 79 Am. D. 548. 

The word “estate” has often been defined b}^ the Su¬ 
preme Court of the United States. In the case of Rambert’s 


prpus ” of 
upon the 
“estate” 
Is general- 
Thorn- 


Lessee v . Paine, 3 Crunch 97, 2 L. Ed. 377, the 


Supreme 


Court said: “The word * estate’ is the most general, sig¬ 
nificant, and operative, that can be used in a will, and 
according to all the cases, may embrace every degree and 
species of interest.” 

In the case of Weatherhead v. Baskerville, 11 How. 329, 
13 L. Ed. 717, the Court said: “ 4 Estate’ is a comprehensive 
term, including all real and personal estate.” 

See also May v. Tenney, 148 U. S. 60, 37 L. Ed. 368. 

It will thus be seen that the word “estate” has A well de¬ 
fined meaning. Technical words and expressions used in 
a will must be taken in a technical sense, unless a clear 
intention can be collected to use them in another Ascertain¬ 
able sense. Phelps v. Harris, 101 U. S. 370, 25 L. lild. 855. 

Appellants contend that the testator’s will disposed of 
his entire estate, both principal and income, and there was 
no intestacy as to any part thereof. 

The law prefers a construction which will prevent a 
partial intestacy to one that will permit it, if such ponstruc- 
tion may reasonably be given. Given v. Hilton, 95 tJ. S. 591, 
24 L. Ed. 458. | 

No presumption of an intent to die intestate As to any 
part of his property is allowable, when the wotds of a 
testator’s will may fairly carry the whole. Given d* Hilton, 
supra. 
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In their trial memorandum in the court below, counsel for 
the appellee cited the case of Colville v. Kinsman, 60 Atl. 
559 (X. J.), as a “similar case”. They said: “In exactly 
similar circumstances, the court held there was an intestacy 
as to the income not disposed of by the will.” The court 
in that case, however, said: 

“It should be noticed that the testatrix contemplated 
the residue of her estate as a principal fund, which 
should be used to produce an income. The quantity 
of the principal is, by the terms of the will, fixed at the 
time of the testatrix’s death. Nothing in the will in¬ 
dicates that the testatrix intended anv accession to or 

* 

increase of this principal fund after her death from 
any source. After creating the income-producing fund, 
she invariably in the will deals with the estate in sepa¬ 
rate portions, as principal and as income therefrom. 
She finally disposes of the corpus of the fund, describ¬ 
ing it as ‘the principal of my estate’, evidently mean- 
in the same fund originally created, and without in¬ 
crease.” 


Counsel for the appellee likewise cited and quoted from 
the case of Foss v. State Bank & Trust Company, 343 Ill. 
94. The court, however, in deciding the case, said: 

“By reference to the will, however, it will be seen 
that testator clearly distinguished between the corpus 
of his estate and the income derived therefrom. * * * 
Testator gave over the corpus of the trust to ultimate 
legatees, but not the income.” 


A later New Jersey case is Bye et al. v. Strasbourg, 102 
X. J. 300, 140 Atl. 273. In this case, testator gave all of his 
property, real and personal, to his executors in trust, and 
then provided: “I give, devise and bequeath to my faithful 


and loyal friend, Martha H. Strasbourg, seventy per cent 
(70%) annually of the net income of the mortgages which 
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I hold at the time of my decease, and she shall also enjoy 
the use of my present home free of any rental, until such 
time as she marry, with the provision that from and after 
her marriage or death. I direct that my estate shall go to 
my cousins (naming them), to be divided equally among 
them, share and share alike.’’ The question involved was 
whether the remaining 30% of the net income was disposed 
of bv the will, or whether testator died intestate as to it. 
The will contained no residuary clause and there was no 
specific disposition of this surplus income. The sister of 
decedent claimed that, as the only next of kin, sl}e was en¬ 
titled to receive the surplus income until the time for the 
disposition of the corpus of the estate should arrive. The 
Vice Chancellor on the hearing overruled the cl^im of the 
sister, holding that these moneys became a p^rt of the 
corpus of the estate, and distributable, when the trust ter¬ 
minated, among the beneficiaries named by th<* testator 

The Court on appeal affirmed the Vice Chancellor, saying: 

I 

‘‘The fact of the failure of the testator to make any 
specific disposition of such income did not produce an 
intestacy. The testator’s purpose, as indicated in his 
will, was that his whole estate should go to the named 
legatees at the termination of the trust, except that 
which was to be held by the trustees for the benefit of 
Mrs. Strasbourg, and the 30% should be regained by 
the executors until the time for distribution of the 
corpus should arrive.” 

i 

See also Sandford v. Blake, 45 N. J. Eq. 247, 17 Atl. 812. 

See also Brown v. Wright, 168 Mass. 509, 47 IS. E. 413, 
and Hurford v. Haines, 67 Md. 244, 9 Atl. 540. 

Conclusion. 

i 

For the foregoing reasons, we respectfully submij: that the 
lower court erred in holding that Wolcott Blair is! entitled 
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to the annual income in excess of $40,000.00 per year, and 
that the decree of the lower court should be reversed. 

Respectfully submitted. 

Benjamin S. Minor, 

H. Prescott Gatley, 

Arthur P. Drury, 

Ralph D. Quinter, 

Guardian ad Litem, 
Attorneys for Appellants . 
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IX THE 


Court of Appeals, Btstrict of Columbia 

April Term, 1933. i 


No. G039. 


WOODBURY BLAIR and WOLCOTT BLAIR, Trus¬ 
tees Under the Last Will and Testament of Fred¬ 
eric A. Keep, Deceased, and RALPH D. 
QUIXTER, Guardian Ad Lit cm of Wat¬ 
son K. Blair, Infant, Appellants, 

v. 

WOLCOTT BLAIR, Appellee . 


Appeal from the Supreme Court of the District o£ 

Columbia. 


BRIEF FOR APPELLEE. 


This is an appeal from a decree of the Supreme 
Court of the District of Columbia construing* the lijist 
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will and testament of Frederic A. Keep, deceased. The 
court ’s opinion appears on page 20 of the Record. 

The bill was brought bv Woodbury Blair and Wol- 
cott Blair, trustees under said will. It named as de¬ 
fendants the appellee, Wolcott Blair and his infant son, 
Watson K. Blair. Ralph D. Quinter, Guardian ad 
litem of Watson K. Blair has joined with the trustees 
in the appeal. 


Statement of Case. 


The facts, about which there is no dispute, are as 
follows: 


Frederic A. Keep, late a resident of the District of 


Columbia, died June 2. 1911. Bv his will, after making 

• ' * 

certain specific bequests, he devised and bequeathed 
the remainder of his estate to trustees to collect the in¬ 
come therefrom and. after paying expenses, to pay over 
the net income to his wife. Florence S. Keep, during' 
the term of her life, but not to exceed in anv one vear 
the sum bf £40.000. The will further directed that the 
net annual income in excess of £40,000 should be cred¬ 
ited to the corpus of the estate until the personal prop¬ 
erty of the estate (except lumber interests) should 
amount to £1,000,000. and when the personal estate (ex¬ 
cept lumber interests) should amount to £1,000,000 the 
net annual income in excess of £40,000 should be paid, 
share and share alike, to his brother and sisters who 
were alive at that time, and that on the death of Ids 
wife the trust should cease and determine and the es¬ 
tate should be distributed absolutely and in fee simple, 
share and share alike, to his brother and sisters who 
should be alive at that time. (R. p. 7.) 
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The testator was survived by his widow, Florence S. 
Keep, and as his sole heirs at law and next of kin, a 
brother, William F. Keep and' three sisters, Sarah 
Rhoads Beach, Frances R. Keep and Alice Keep Biair. 

William F. Keep died on May 27, 1918, leavii 
will by which he devised and bequeathed his estatje to 
his three sisters. lie left no issue and his three sis 
were his only heirs at law and next of kin. 

Sarah Rhoads Beach died December 28, 1918. 
left a will by which she devised and bequeathed 
estate to her sister, Frances R. Keep who survived 
The said Frances R. Keep and Alice Keep Blair \^ere 
her only heirs at law and next of kin. 

Frances II. Keep died July 27, 1924. She left a {will 
by which she devised and bequeathed her estate to 
sister, Alice Keep Blair. Alice Keep Blair was 
only heir at law and next of kin. 

Alice Keep Blair died March 5, 1931. She left a 
will by which she devised and bequeathed her estate to 
her son Wolcott Blair. Wolcott Blair was her onlv 
heir at law and next of kin. (Findings of Fact, R., p. 
22 .) 

The widow, Florence S. Keep, is still living. 

The value of the assets of the trust estate (not 
eluding stock or interest in lumber companies) is bow 
and has been for some years in excess of $1,000,000. 
After the assets of said trust estate became of 
value of $1,000,000 and more, the net income from the 
trust estate in excess of $40,000 per year was by the 
trustees under the will distributed to the brother a|nd 
sisters of said decedent until the death of the last siir- 
vivor of them. The income in excess of $40,0001 is 
$25,000. (R., p. 4.) 


in- 
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After the death of Alice Keep Blair, the last sur¬ 
vivor of said brother and sisters, the appellee, Wolcott 
Blair, who was the only surviving child, heir at law 
and next of kin of said Alice Keep Blair, notified the 
trustees that he claims to be entitled to all of the net 


income arising from said trust estate in each vear after 


the deatli of his mother in excess of $40,000 per year 
and has requested them to make payment thereof to 
him. 

The lower Court decided that Wolcott Blair, upon 
the death of his mother, Alice Keep Blair, became and 
is now entitled in each year during his life up to the 
date of the death of Florence S. Keep to all of the net 
annual income of the trust estate in excess of $40,000 
per annum and directed the trustees to make payment 
to him accordingly. (K., p. ill.) 


Question Involved. 


The question before the Court is whether Wolcott 
Blair is now entitled to receive from the trustees the 
surplus annual net income in excess of $40,000. 


ARGUMENT. 

This appeal may be disposed of by answering the 
following question: Is the appellee correct in his con¬ 
tention that the property was undisposed of by the will 
and passed as intestate estate? If he is correct, then 
the brief of the appellants throws no light on the 
problem.' It must be solved by quite other considera¬ 
tions. 



and 

and 

fter 


i 

In contingency which has happened, income in eicess 

of $40,000 annually to the widow, and the entire 
equitable estate after her death passed not 
under the will but by intestate laws. 

The will fails to dispose of the entire equitable es¬ 
tate. It does dispose of the equitable estate to the ex¬ 
tent of $40,000 annually which is given to the w^dow 
for life, and the excess income over $40,000 annually 
which is given to the brother and sisters until the death 
of the last survivor, but does not dispose of the balance 
of the equitable estate, consisting of: 

(a) The equitable estate in the income, in excels of 
$40,000 annually, during the lifetime of the widow 
after the death of the last survivor of the brother 
sisters. 

(b) The equitable estate in the entire estate ; 
the death of the widow. 

The testator intended that those equitable estjates 
should be in his brother and sisters. He took it! for 
granted that at least one of them would survive 
widow. He did not contemplate the situation w| 
has in fact arisen—namely—the death prior to 
widow’s death, of all four members of the class 
sisting of his brother and three sisters. Accordi 
he made no provision for that event. In the situation 
which has arisen those equitable estates are undisposed 
of by the will. As to them the testator died intestate. 

The above is a brief summary of the contentions 

* 

put forward below by the appellee which we now rejnew 
in this Court. If the analysis is correct then the argu¬ 
ments put forth in the brief of appellants do not touch 
the point. For that brief is based entirely upon argu¬ 
ment drawn from the supposed intention of the tdsta- 


the 

hich 

the 


con- 
iglv 
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tor. But, if we are correct in our analysis, the inten¬ 
tion of the testator is not determining. The intention 
of a testator is to be considered only in relationship to 
a disposition of property disposed of by him. 

In any case, whenever it be concluded that the par¬ 
ticular estate did not pass by the will, then any in¬ 
tentions expressed in the will are not applicable to that 
estate. 

We therefore turn to explain what we mean when 

we say that the estate in question was not disposed of 

bv the will. 

•> 

The truth of our contention is revealed by a simple 
reading of the will. So far as the residuarv estate is 
concerned, the testator named but five beneficiaries, 
viz: 

Florence S. Keep (his widow) 

William F. Keep (his brother) 

Sarah Rhoads Beach (his sister) 

Frances R. Keep (his sister) 

Alice Keep Blair (his sister) 

If there was a disposition of the complete equitable 
estate it was to one or more of the above named per¬ 
sons. Xo one else is named. But so far as the will is 
concerned what was to go to the brother or the three 
sisters depended strictly on survivorship. The will 
limited the widow’s rights in the equitable estate to an 
annuity 1 of $40,000 for her life. That ivas dll the 
equitable estate qirrn to the icidou'. The provisions 
made by the will for the widow were accepted by her. 

The balance of the equitable estate the testator dis¬ 
posed of as follows: 

1. The excess income during the life of the widow 
he directed should go to the members of the class con- 



sisting of the brother and three sisters who from time 
to time were surviving. 

2. The entire equitable estate after the widow’s 
death the testator directed should go to the survivor 
or survivors of the same class of four persons) 

But the testator took it for granted that his brother 
or one of his three sisters would survive his widow. 
He therefore did not dispose of the equitable estates 
which would arise in case the brother and the three 
sisters died before the widow. The will is silent. The 
will makes no disposition of these equitable estates. 
They are outside the will. They are intestate property. 

Let us repeat: 

So far as the will is concerned only the five injlivid- 

* . i. 

uals above named have any interest in the equjitable 
estate in the residuum. There is no class of unnamed 
individuals who can take under the will. No other 
relative can claim under the will. There is no class of 
persons today undetermined who will take undc\r the 
will the residuarv estate on the death of the widow. 
Since the rights of the widow are limited to ap. an¬ 
nuity of £40,000 which she accepted she cannot claim 
the balance of the equitable estate. And the elas.$ con¬ 
sisting of four persons did not become the absolute 
owners of the balance of the equitable estate because 
the estate given them was strictly contingent on sur¬ 
vivorship. Therefore the will in the situation which 
has arisen gives the balance of the equitable estate to 
no one. Where then does this balance of the equitable 
estate go ? Since the will has not disposed of th(t bal¬ 
ance of the equitable estate it passed as intestate prop¬ 
erty. The cases on this subject are clear: j 

Belcher Phelps , 144 Atl. 659 (Conn.) 109 

Conn. 7; 
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Colville v. Kinsman, 60 Atl. 959 (X. J.) ; 

In re Ilartfield’s Will , 248 X. Y. S. 258; 

Lilley’s Estate, 272 Penn. 143; 116 Atl. 392; 

Foss v. State Bank <£ Trust Co., 343 Ill. 94; 

Cochrane v. Schell, 35 X. E. 971, (X. Y.) 140 
X. Y. 516; 

In re Deloitte, (1926) 1 Cli. 56; 

General Clergy Belief Fund v. Sharpe, 43 
App. D. C. 126; 

Shepard v. Union New JIaven Trust Co., 106 
Conn. 627, 138 Atl. 807. 

Page on Wills states the law: 

“Sec. 1254 

“If testator lias not made provision for a gift 
over in case of tiie death or incapacity of the bene¬ 
ficiary, the devolution of the lapsed devise or leg¬ 
acy depends upon whether or not there is a gen¬ 
eral residuary clause in the will, which is sufficient 
to include the lapsed gift. If there is no general 
residuary clause, lapsed legacies and devises both 
pass as intestate property; the lapsed legacies 
passing to the next of kind, and the lapsed devises 
passing to the heirs. The persons who take are 
those who would have taken under the statute of 
descent and distribution, at testator’s death, if he 

had died intestate: and this is not affected bv the 

» 

fact that the gift which has lapsed was to take 
effect at some period of time after the death of 
the testator.” 

Section 269, Chapter 8, Title 25 of the Code of the 
District of Columbia provides as follows: 

“A reversion is a residue of an estate left in 
the grantor who has conveved, or in the heirs of the 
devisor who has devised a particular estate 
less than his own and which residue returns to his 
or their possession on the expiration of the par¬ 
ticular estate.” 
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This section clearly defines the interest in Mr. Bleep’s 
estate which he failed to devise. It was a reversion, 
the residue of his estate remaining after the provisions 
of his will should he carried out. Section 269 i|s ap¬ 
plicable to personal property as well as real property 
by virtue of Section 283 of the same chapter and title 
of the Code. 

Section 266 provides that an estate in expectancy is 
either a reversion or a future estate and section 275 
provides that expectant estates shall be descendible, 
devisable and alienable in the same manner as estates 
in possession. 

In this case the right or interest in his estate which 
Mr. Keep failed to dispose of by his will was the bight 
to take the estate in the event that Mrs. Keep outlived 
the brother and sisters of the testator. Having failed 
to dispose of this reversion it passed to his heirs or 
next of kin. 

If the trust estate had been created by a deed upon 
the same conditions as those named in the will, upon 
the death of Mrs. Keep after the death of her hus¬ 
band’s brother and sisters the estate would havt|> re¬ 
verted to Mr. Keep. Since the trust estate was created 
by will, this reversionary interest passed to his heirs 
at law and next of kin. 

We therefore come to the quite unescapable conclu¬ 
sion that on the death of the testator not all his prop¬ 
erty passed by his will. Something passed by his will 
but something did not pass. What did not pass was 
the entire equitable estate in the residuum (subject to 
the widow’s annuity) in case all four members of the 
class consisting of the brother and three sisters pre¬ 
deceased the widow. That balance of the equitably es- 
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tate passed as intestate property to the testator’s 
heirs and next of kin. 

And here we come to an element which mav at first 

* 

sight be confusing but reallv should not be. AVe have 

been led bv the above analvsis finnlv to the conclusion 
• • • 


that, in the situation which has arisen, the balance of 
the equitable estate passed to the heirs and next of 
kin as intestate property. Xow if they were children 
or grandchildren (persons other than the brother and 
sisters),itlie case would be simple enough. But it can¬ 


not make anv difference who are the heirs and next of 


kin. They take intestate property no matter who they 
may be. Xow it so happens that the heirs and next of 
kin in this case are the verv same brother and three 


sisters who were named as the persons to take the 
very same estate under the will. 


This as we have said mav at first seem confusing. 


But it should not be. The identity of the two parties 
just happens to be the same. The equitable estate in 
question 1 was only contingently disposed of—the con¬ 
tingency being survivorship. Since that contingency 
did not occur this equitable estate passed by intestacy 
to the ownership of the brother and the three sisters. 
They owned it. They could have disposed of it inter 
viros. They could have disposed of it by will. In fact 
they did so. By their respective wills that estate is 
today vested in appellee, AYolcott Blair. 

This again is slightly confusing. The appellee’s 
mother died in March, 1931. Had the widow prede¬ 
ceased her, then the entire equitable estate would have 
passed nhuJer the will to appellee’s mother and appellee 

would in turn have taken it under her will. But todav 

•> 


he is entitled to the same equitable estate but not under 
the testator’s will. He takes by a chain of wills from 


the testator’s next of kin. 
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Furthermore 'Wolcott Blair is the onlv heir and next 

of kin of the testator, Frederic A. Keep and of his 

brother and sisters. (Memorandum of Court, p. 

21. Findings of Fact, K., p. '22.) 

Tie has acquired bv descent every interest in the 
* • » 

intestate property of Frederic A. Keep which was not 

effectually devised bv the chain of wills mentioned 
• * 

above. 


Wolcott Blair is Only Person Having Any Possible 
Interest in the Surplus Income. 

i 

Although the brother and sisters could not cornel into 
possession of the trust estate as reversioners, th^ re¬ 
versionary right which they owned under intestate 
Jaws was descendible and devisable and has passed 
either by descent or by devise from them to the appel¬ 
lee, Wolcott Blair, through the wills to which we have 
referred. 

He has a vested right, which cannot now be defeated, 
to all interest in the trust estate which was not speci¬ 
fically devised by the provisions of the will. This in¬ 
cludes the surplus annual income above $40,000. This 
surplus income was not disposed of by the will and 
there is no direction in the will for its accumulation. 
The surplus income is property of which Wolcott Blair 
is the equitable owner. 

Counsel for the trustees oppose the payment of the 
surplus income to Wolcott Blair. But the trustees 
have no interest in the matter, that is, they havej no 
personal concern. So far as they voice objection, there- 
fore, it must be voiced on behalf of some beneficiary 
of the trust estate. But who are the beneficiaries! on 
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whose behalf they may perhaps be objecting? The 
only persons in interest are the widow and Wolcott 
Blair. Under the will Mrs. Keep’s interest is limited 
to an annual income of $40,000. And since this suit 
concerns only excess income over that sum, she defi¬ 
nitely has no interest, and therefore the trustees in 
opposing 'Wolcott Blair's claim cannot be defending 
her interests. 

If it be said they are defending her interest in urg¬ 
ing an accumulation to protect her $40,000 per year, 
the answer is that the testator gave the opposite in¬ 
struction. He instructed that when the estate was 
worth $1;000,000, then the income in excess of $40,000 
should be distributed. 

Since the trustees cannot be protecting any interest 
of the widow and since the action of their counsel runs 
counter to the desires of Wolcott Blair, it is submitted 
that they have no interest to protect and are there¬ 
fore not! concerned with the issue before the Court. 
For let it be emphasized that under no possible future 
contingency can any person or class of persons have 
any interest under the will of Frederic A. Keep, save 
only the widow and Wolcott Blair. The entire equi¬ 
table estate is now absolutelv vested in the widow and 
Wolcott Blair, the widow having an equitable life es¬ 
tate to the extent of an annual income of $40,000 per 
year and the entire equitable reversion or remainder 
or whatever it mav be called being now vested in Wol- 
cott Blair. 


The only other party making an objection is the in¬ 
fant on whose behalf an argument was made bv his 
guardian ad litem. But a verv slight examination will 
disclose that under no possible contingency can the in¬ 
fant have an interest. The infant can never take any- 
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thing* under the will of Frederic A. Keep and is tliere- 
fore entirely unconcerned with the outcome of the pres¬ 
ent suit. Xo matter what the decree of the Court may¬ 
be in this case, the infant will be unaffected. Should 
the Court order the surplus income to be accumulated 
it will not benefit the infant. The final absolute Equi¬ 
table estate after Mrs. Keep’s life estate of $40,000 

annually is todav finally and irrevocably vested in Wol- 
» • • • 

cott Blair. And on his death that equitable estate will 
go according- to his will and not according to the will 
of Frederic A. Keep. Therefore, the guardian ad litem 
has no interest of his infant to protect and is not con¬ 
cerned in the outcome of the present litigation. 

Since, therefore, there is no one who will be affected 
by the decree to be entered in this suit except Wolpott 
Blair, it is submitted that there is no ground for with¬ 
holding surplus income from him. 


The Surplus Income of Which Wolcott Blair is |the 
Equitable Owner Should Not Be Accu¬ 
mulated by the Trustees. 

i 

The question in this case then resolves itself ihto 

whether the surplus income in which Wolcott Blair has 

a present vested interest shall be paid over to lpm 

currently or shall be accumulated until the death of Mie 
* 

widow and then paid to him or his legal representa¬ 
tives. 

That being the question, it is submitted that under 
the authorities there is no warrant for withholding |he 
income. In the first place, the Court will never orejer 
an accumulation of income unless the will expressly!so 
directs. 
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Accumulations arc not favored by the courts. In 
the case of Aldrich r. Aldrich, 43 R. I. 179, 110 Atl. 
the Court used the following- language: 

pit is clear that the will shows no intention of 
the testator that the surplus net income should be 
invested to accumulate until the termination of the 
trust, and courts do not ordinarilv infer an inten- 
tion to accumulate income in the absence of lan¬ 
guage indicating such intention.” 


In Goebel r. Wolf, 113 X. V. 405; *21 X. E. 388, there 

was a provision directing accumulation for the benefit 

of a child. The legaev failed and the Court held that 

* * 

the provision for accumulation did not -apply to those 
who took in place of the child. The reasoning was that 
the direction to accumulate was strictly limited to the 
original legatee for whose benefit the accumulation was 
directed and would not apply to the person who took 
the legaev in the alternative. That ruling is directlv 
applicable here. Even had there been a direction to 
accumulate for a legatee, that provision has failed, 
and the Court will not sanction an accumulation for a 
person who takes, not under the will, but as next-of- 
kin. 

In Sanford r. Blake, 45 X. J. Eq. 247: 17 Atl. 812, the 
Court said: 

k *Courts from consideration of public policy in¬ 
cline against such accumulations—a principle ap¬ 
plicable as well to residuary bequests as to spe¬ 
cific legacies, especially where the will contains a 
gift of income.” 


Even where a will expressly so provides, the courts 
look askance at such a provision. Such provisions are 
not favored. Therefore, even if the will directed an 
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accumulation (which it does not) it is doubtful whetjher 
the Court would follow it. 

However, the simple answer is that not only does the 
will not direct an accumulation, it specifically directs 
that income over $40,000 annually shall be distributed. 

The cases cited by counsel for the appellants are not 
in conflict with the contentions of the appellee made]* in 
this brief. The cases dealt with the effect of a gener¬ 
al residuary clause on income not specifically devised. 

In the case of Brown r. W right 9 168 Mass. 509, 47 
X. K. 413, the court considered whether any part of ^he 
income of the trust estate was undevised property. 
The will contained a residuary clause which provided 
that after the payment of certain legacies and the ter¬ 
mination of certain life estates the Trustee should i|ay 

to 
to 
ed 


over and distribute all of the estate then remaining 
the issue of the testator's son, or failing such issue 
the testator's right heirs at law. The will direct 
that the Trustee should hold the property and keep it 
invested until it should be finally paid over and dis¬ 
tributed in accordance with the directions in the w 11. 

The court found that it was the intention of the tes¬ 
tator that any surplus income should be accumulated 

and distributed under the residuarv clause of the w 11. 

i 

The case of Sanford r. Blake . to which we have id- 

' i 

ready referred is cited by appellants. That case dealt 
with the effect of a general residuary clause in the w 11, 
and the court held that certain income not otherwise 
disposed of would fall into the residue of the estate. 

The case of Bye v. Strasbourg, 102 N. J. 300, IjtS 
Atl. 273, was governed by the case of Sanford r. Blal\c, 


supra. 

In the Bye case the testator devised seventy pj>r 
cent of certain income and the use of his home to hjis 
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friend Martha IT. Strasbourg until her marriage, 
“with the provision that from and after her marriage 
or death, as the case may be, I direct that my estate 
shall go to my cousins (naming them) to be divided 
equally among them, share and share alike.” 

It was claimed that the remaining thirty per cent of 
the income was intestate property. The will contained 
a specific devise of “my estate" to named individuals, 
a term broad enough, according to the argument of ap¬ 
pellant's counsel, to embrace every degree and species 
of interest. 

The court held that it was the testator’s intent as 
indicated in his will that his whole estate should go to 
the named legatees at the termination of the trust ex- 
cept that which was to be held for the benefit of Mrs. 
Strasbourg, and this intent was given effect upon the 
authority of Sanford r. Blake, supra. 

The effect of a general residuary clause is clearly 
defined in Harford r. Haines, 67 Md. 244, 9 Atl. 540. 


“There is no principle better settled than that 
a general residuary bequest of personal property, 
contingent in terms, carries the intermediate in¬ 
come or interest and that such income or interest 
would be required to accumulate and form part of 
the residue for the benefit of the parties that may 
be ultimately entitled to such residue.” 


In the icase at bar there was no residuary or other 

* 

devise by Frederic A. Keep of the equitable title to the 
income Of his estate in excess of $40,000 or of the 
equitable title to his estate after his widow’s death. 

There i is no clause in the will which purports to 
dispose of this surplus income in the contingency which 
has developed. The equitable title to it is vested in the 
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appellee, Wolcott Blair. It is his property and should 
be distributed to him in accordance with the directions 
of the court below. 

i 

I 

Conclusion. 

It is submitted there is no basis for withholding the 
surplus income from Wolcott Blair and that the decree 
of the lower court should be affirmed. I 

i 

, 

i 

Respectfully submitted, 

I 

William B. McIlvaine, j 
Edward B. Burling, 
Attorneys for AppelleIp. 
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APRIL TERM, 1933. 


No. 6039 


AMERICAN SECURITY AND TRUST COMPANY 
(Trustee for Woodbury Blair, Deceased) and Wolcott 
Blair, Trustees Under the Last Will and Testament of 
Frederic A. Keep, Deceased; and Ralph D. Quinter, 


Guardian ad Litem of Watson K. Blair, Infan] 
lants, 


t, Appel- 


I'S. 


WOLCOTT BLAIR, Appellee. 


MEMORANDUM FOR AMERICAN SECURITY AND 
TRUST COMPANY, SUBSTITUTED TRUSTEE, IN 
SUPPORT OF APPELLANTS , BRIEF. 


The American Security and Trust Company, having been 
appointed successor Trustee to Woodbury Blair recently 
deceased, lias been substituted for him as an appellant in 
the above entitled cause. 

In support of appellants’ brief and as a reply!to brief 
of counsel for appellee, said Trust Company, appellant, 
respectfully submits the following for the consideration of 
the Court: | 

i 

The appellee in this case, its Co-Trustee, is seeking a 
construction of the will of Frederic A. Keep which will 


0 


advantage him individually but may be found to be con¬ 
trary to the best interests of the life beneficiary, the tes- 
tator’s widow; and result in cutting down the trust estate 
which may eventually go to his (appellee’s) children repre¬ 
sented here by the Guardian ad litem who has joined in this 
appeal. 

"Wolcott Blair claims as heir at law, and not under the 
will, all income of the trust estate over and above the 
annuity of $40,000 payable to the testator's widow. 

Had the appellee, Wolcott Blair, been given an interest 
in the corpus of the trust estate, there might be some 
basis for his contention that he would be entitled to such 


surplus income; but he is not mentioned in the will either 
directly or by implication. 

The testator shows a clear intention to convey to his 
Trustees the whole trust estate to be held during the life¬ 
time of his wife and distributed upon her death and not 


before. There is no provision in the will for the distribu¬ 


tion of the surplus income until the time fixed for the 


termination of the trust 


estate and distribution of the 


principal. Until that time arrives, no one, other than the 
widow (the testator's brother and sisters being dead), has 
any right to either income or principal. When that time 
arrives, the persons then existing entitled to the principal 
will take whatever undistributed income mav remain. 
Until then it \vas plainly the intention of the testator that 
the undistributed income, over and above the amount pay¬ 
able to liis widow, and to his brother and sisters (now de¬ 
ceased), should be accumulated and become part of the 
corpus. In this era of shrinking investments and depleted 
incomes, a construction of the will should not be favored 


which may result in the testator’s widow not receiving the 
full annuity of $40,000 bequeathed to her. The surplus in¬ 
come should be added to the principal to insure this annu¬ 
ity to the widow. 
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In the absence of an express direction in the will to pay 
over such surplus, a direction to accumulate will be implied 
under the uniform trend of decisions in this and other 
jurisdictions. 

In Townsend v. Wilson , 77 Conn. 411, testator gave all 
of his property to “my trustees * * * in trust * * * 
to hold on the following trusts:” to pay to A qne-half of 
the net annual income; and to provide for the support of 
B during his life, to an amount not exceeding $500 an¬ 
nually. Xo provision was made for the disposition of any 
surplus income. The executors were empowered to sell 
any real estate if they deemed it necessary for the interest 
of the trust, and to mortgage the property in order to 
secure funds for its improvement. The will then declared 
that upon the death of A and B the trust should (tease, and 
the trust estate should “belong to my executor^ and the 
children” of C, absolutely, one-third to each executor and 
one-third to C’s children. In a suit to construe the will it 
was held that during the continuance of the trust, the Ex¬ 
ecutors took no beneficial interest, as individuals, in any 
surplus or unexpended income, and that such income was 
to accumulate in their hands and be added froirj year to 
year to the principal of the trust fund. The Coiirt found 
that it was the intention of the testator first to create and 
define a trust and then to provide for its termination and 
the gift over. 

In Perry v. Brown , 24 R. I. 203, 83 A. 8, the Court said 
(p. 225): I 

I 

“If a part of the income of a trust estate isl not dis¬ 
posed of, the Trustees should, even in the absence 
of any provision whatsoever, accumulate it and pay 
it to the legatees entitled to the original corpus of the 
estate. 

“In 22 Am. & Eng. Ency. of Law, 2d ed T 729, it 
is said: ‘A direction to accumulate need not be ex- 


2m 
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press; it may be implied from the terms of a will or 
deed, as where the instrument disposes of an estate 
in such a manner that any excess above what is rea¬ 
sonably necessary to carry out the trust necessarily 
accumulates.’ 

“Such was the holding in Eberly’s appeal, 110 Pa. 
St. 95, in which the Court (p. 9S) used language almost 
identical with the above. The following are among 
other cases which recognize and apply this principle: 
M f Donald v. Bryce, 2 Keen 276. Penrose’s Appeal, 
102 Pa. St. 448; Scott v. West, 63 Wis. 529 (see pp. 573, 
574).” 

In Eberly’s Appeal, 110 Pa. St. 95, the Court said (p. 
98): 

“It is not essential that the direction to accumulate 
should be express. If the Estate is disposed of so or 
in such manner that accumulations, clearly bevond 
what may be reasonably required to fully and effectu¬ 
ally carry out the provisions of the trust, must neces¬ 
sarily exist, it amounts to an implied direction to ac¬ 
cumulate.” 

Counsel for appellee cite Harford v. Haines , 67 Md. 244, 
as to the effect of a general residuary bequest of personal 
property and say: 

“In the case at bar there was no residuary or other 
devise by Frederic A. Keep of the equitable title to the 
income of his estate in excess of $40,000, etc.” 

They ignore the general trust provisions of the will, which 
read: 

“I give, devise and bequeath the entire remainder 
of my estate, real, personal and mixed of which I die 
possessed or entitled to at the time of my death, to 

Sevmour Morris and Watson Blair of Chicago in fee 

• « # 

simple as Trustees, in trust for the uses and purposes 
following, to wit: * * * and at the death of my 

wife Florence, the trust shall cease and determine 
and the estate shall be distributed absolutely and in 
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fee simple, share and share alike, to my brother and 
sisters who are alive at that time.” 

Testator’s brother and sisters having subsequently died 
in the lifetime of the widow, the appellee, Wolcott Blair, 
claims as sole heir at law and next of kin all surplus in¬ 
come over the annuity of $40,000 provided for the widow 
upon the theory that there was an intestacy as to! such sur¬ 
plus occasioned bv the deaths of his mother, aunt and 
uncle. * I 

The contention of the appellee that there was 1 I 10 residu¬ 
ary devise of this surplus is in the teeth of thisj language 
creating the trust which convevs the entire remainder of 
the testator's estate, real, personal and mixed, to his 
Trustees for the purposes designated. 

In Thu ford v. Haines, supra , Chief Justice A Ivey (after¬ 
wards Chief Justice of this Court), after the passage cited 
by counsel for the appellee, quotes Lord Chancellor West- 
bury’s opinion in Bcctire v. Hodgson (10 H. L. ('as., 656, 
665), that | 

“if by a will the whole of the personal estate or the 
residue of the personal estate, be the subject of an 
executory bequest, the income of such personal estate 
follows the principal as an accessory, and mujd during 
the period which the law allows for accumulation, be 
accumulated and added to the principal,” j 

and goes on to sav: 

I 

“That being the rule in regard to executory [bequests 
of residue of personal estate, the rule is equally well 
settled that a blended gift or devise of a residuary 
real and personal estate, though contingent ifn terms, 
carried the intermediate rents and profits of j the real 
estate, as well as the income of the personal j estate,” 

citing the leading English Chancery decisions,! among 
others, the case of Gibson v. Lord Mont ford (1 V^s., Sen., 
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485), in which the greatest of the English Chancellors, 
Lord Chancellor Hardwicke, rendered the opinion. 

As Chief Justice Alvey recites, in that case Lord Hard¬ 
wicke went fully into the principles applicable in the con¬ 
struction of such executory residuary devises, and held 
that the intermediate rents and profits (over and above the 
annuities and legacies provided for) were embraced in the 
residue, and should accumulate for the benefit of the resid¬ 
uary devisees, and not go to the heir at law. The Lord 
Chancellor said: 


“On the whole, therefore, I am of the opinion they 
must be received by the Trustees, accumulated and 
laid up.” (1 Ves., Sen., supra, p. 492.) 


Chief Justice Alvev further stated that this case was 
a leading one upon the subject and “the principle of con¬ 
struction there declared lias been recognized and adopted 
in all subsequent cases in the English Courts;” further 
remarking: 


“The case of Worthiutjton v. McPherson (5 Gill. 
51), is altogether different from this. There the child 
of the testator was held to be entitled to the profits of 
the estate, because he took a vested estate under the 
will and the profits passed by virtue of the devise of 
the property to him. But that is not the case here.” 
67 Md. at p. 246. 


Here the Trustees took a vested estate in trust under the 
will and the appellee, Wolcott Blair, takes nothing under 
the will. He claims solelv as heir at law and is entitled to 
no portion of 'this estate, principal or income, until the 
time arrives for distribution, upon the death of the widow, 
when, if living, he will be entitled to the estate distributed 
not by virtue of the will but because of events occurring 
subsequent to ithe death of the testator. If he does not 
survive until then, his child or children will take. To give 
any portion of this estate to him now upon the theory that 
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he is an heir apparent would not only violate the trust 
provisions of the will but deplete an estate hereafter dis¬ 
tributable, in the event of his death, to his own children. 

The primary purpose of the testator was to keep his 
whole estate intact and provide a sufficient incorfie for his 
widow which should never fall below $40,000 a year. His 
secondary purpose was to have the surplus income go to 
his brother and sisters until the time fixed for the dis¬ 
tribution of the trust estate upon the widow’s death, when 
the principal and all accumulations of income vjere to be 
paid over to the brother and sisters then living. There was 
no conveyance of the principal to any one exceptj the con¬ 
veyance of the whole residuary estate, real and jpersonal, 
to the Trustees in trust. Xo vested interest is givlen to anv 
beneficiary contingently entitled to the principal of the 
trust upon the death of the widow. This testamentary 
scheme was completely and clearly expressed in the will, 
and cannot be defeated by subsequent events. 

Finlay v. King, 3 Pet. 346. j 

As the authorities cited by counsel for the appellants 
indicate, the intention of the testator as expressed in his 
will is the cardinal rule for its construction and imust be 
carried into effect if consistent with law. Furthermore, 
when the will of the testator will carry, as in this case, the 
whole estate of which he dies seized and possessed,, there is 
no presumption of an intention to die intestate as to any 
part of his property. The law prefers a construction which 
will prevent a partial intestacy to one that will permit it. 
As said in Finlay v. King, supra, “the words used by the 
testator show that nothing was further from his mftid than 
a partial intestacy.” 

Hardenbergh v. Ray, 151 U. S. 112; 

Kenaday v. Sinnott, 179 U. S. 606, 616; 

Young Women's Christian Home v. French, lgj? U. S. 

401,411. j 
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In Galloway v. Galloway (32 App. D. C. 76, 79-80), this 
Court said: 

“It is the duty of the Court, where it can with con¬ 
sistency, to accord with the general rule that ‘no pre¬ 
sumption of an intent to die intestate as to any part 
of his property is allowable when the words of a tes¬ 
tator’s will may fairly carry the whole.’ Given v. 
Hilton . 95 l\ S. 591, 24 L. Ed. 458. The law frowns 
upon a construction of a will that admits of a partial 
intestacy.” 


In Young v. The Norris Triers Company , 27 App. I). C. 

140, 147, this Court said: 

“CourtsL as a general rule, will alwavs construe a 
residuary clause so as to prevent intestacy as regards 
any part of the testator’s estate, unless there is an ap¬ 
parent intention to the contrary. Reid v. Walhach, 75 
Md. 205, 217, 23 Atl. 472; Dulany v. Middleton , 72 Md. 
67, 76, 19 1 Atl. 146; Barnum v. Barnum , 42 Md. 251, 
311.” 


Counsel for appellee argues (brief, p. 10): 

“The equitable estate in question was only con¬ 
tingently disposed of—the contingency being survivor¬ 
ship. Since that contingency did not occur this equi¬ 
table estate passed by intestacy to the ownership of 

the brother and the three sisters. Thev owned it. Thev 

• • 

could have disposed of it inter vivos. They could have 
disposed of it by will. In fact they did so. By their 
respective wills that estate is today vested in appel¬ 
lee, Wolcott Blair. 

“This again is slightly confusing. The appellee’s 
mother died in March, 1931. Had the widow prede¬ 
ceased her, then the entire equitable estate would have 
passed under the will to appellee’s mother and appellee 
would in turn have taken it under her will. But today 
he is entitled to the same equitable estate but not 
under the testator’s will. He takes by a chain of wills 
from the testator’s next of kin.” 




This argument is not only confusing but indicates a mis¬ 
apprehension of the nature of the residuary demise in the 
testator’s will. The whole of such residuum was conveyed 

I 

to his Trustees, to be held subject to the annual payments 
from income, until the time fixed for distribution, when it 
was to be turned over to the survivor of the testator’s 
brother and sisters. As it was uncertain whether all or 
any of the testator’s brother and sisters would survive his 
widow, this was a contingent equitable future estate as de¬ 
fined bv Section 1022 of the D. C. Code. The testator’s 
* 

brother and sisters had no estate or interest under his will 
which they could have disposed of inter vivos of by will. 
Wolcott Blair has no present interest in either the prin¬ 
cipal or income of the testator’s residuary estate and in 
order to obtain any such interest he must survive the 
testator’s widow. 

i 

I 

The testator's will was evidently prepared by learned 
counsel skilled in the use of appropriate language to con¬ 
vex* the testator's intention. This will does not say 

l 

‘‘1 give, devise and bequeath all of the rest], residue 
and remainder of my estate—subject to an annuity of 
$40,000 payable to my wife, Florence Keep!—to my 
Trustees herein named, to be held by them for my 
brother and sisters, and the survivor of them, the heirs, 
devisees and assigns of such survivor, until tjie death 
of my said wife, when the principal of said trulst estate 
shall be distributed, meanwhile the surplus! income 
over and above said $40,000 to be paid to my! brother 
and sisters in equal shares." 

Language similar to this would have carried thle whole 
estate to the Trustees, in trust, and would have gjven the 
survivor of the brother and sisters a vested equitable estate 
distributable upon the widow’s death, which such Survivor 
could have disposed of by will or deed and which the heirs 
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of such survivor would have inherited in case of intestacv. 
But the will in this case made no such disposition. As said 
in the Report of the former Guardian ad litem, the late 
William Meyer Lewin, an excellent chancery lawyer (R. 
18-19), • 


“Since the interest of Mrs. Blair, the claimant's 
Mother, ceased at her death, the claimant took noth¬ 
ing as her legatee” (57 App. D. C. 594, 395), 


and again 


“In this case there is no nccessitv for a technical 
residuary clause (179 V. S. 616, line 6 from bottom), 
its full equivalent being found, in connection with the 
context, in the testator's direction for the distribution 
of his ‘estate' at a specified time, at which time there 
may be cithers interested, whose rights the Court is 
without power to anticipate" (167 I\ S. 323). 


The Trust Company, as Trustee, is interested only in ob¬ 
taining a correct interpretation of this will, the protection 
of the widow's annuity, and in keeping the estate intact for 
those ultimately entitled to receive it when the time arrives 
for distribution. 


Respectfully submitted, 

John S. Flannery, 
Attorney for American Security 
i and Trust Company, Substituted 

Trustee , Appellant . 

Benjamin S. Minor, 

H. Prescott Gatley, 

Arthur P. Drury, 

Ralph D. Quinter, 

Of Counsel. 
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